Dignity, Respect and Equality in Sexual Harassment Law: Israel’s New Legislation/ Orit Kamir

Sexual harassment is a universal affliction, endured and resisted by women  (and men) everywhere. Since the early 1970s, U.S. feminist legal scholarship and judicial decisions have been breaking new ground, developing legal strategies designed to confront sexual harassment head-on. Although a host of social and legal issues have been resolved, others are still being investigated and debated.  For example, does sexual harassment offend a fundamental social value? Should it be criminalized? Should it be treated as a tort? What should the scope of sexual harassment be? Should it be limited to the workplace or should it extend to the street? Should  sexual harassment be defined in terms of  human dignity? Does sexual harassment, legally speaking,  infringe women’s fundamental right to respect? (Do women have a right to be respected as women, and does this right  imply a prohibition of sexual harassment?) How is same-sex sexual harassment to be conceptualized?

Feminist lawyers and academics around the world have been following and participating in this consequential dialogue and using insights gained there to influence perceptions and legal definitions of sexual harassment within their own legal cultures.  In the following pages I introduce such developments as they have recently been formulated and successfully legislated in Israel. I illustrate how an exploration of U.S. sexual harassment law and feminist theory enabled a new conceptualization, befitting the needs, features and circumstances of Israeli society and law. Starting with a brief analysis of some successes and limits in the development of  U.S. sexual harassment doctrine, this paper will use the recent Israeli sexual harassment law to show how dialogue between U.S. and Israeli feminists brought about  Isreal’s creative legal treatment of sexual harassment. I am convinced that just as the U.S. experience was crucial to the formulation of the new Israeli law, any development around the world can be useful for other feminist communities and their countries’ legal systems.

* 

In March 1998, Israel's Parliament, the Knesset, passed the Prevention of Sexual Harassment Law, 5758-1998
, prohibiting broadly defined sexually harassing behavior, in the workplace as well as in every other social setting. The new law was the product of  a unique cooperation between women parliament members, feminist activists, pro-feminist jurists at the Ministry of  Justice, and feminist legal academics.
 It was my privilege to take part in this endeavor, having  proposed  the theoretical framework for the new legislation. In the following pages I briefly present the theoretical, legal and political foundations on which the new law was built. Then I lay out the major principles and articles of the new law, stressing their ideological, feminist significance.

Since 1988, Article 7 of the Israeli Equal Employment Opportunity Law, 5738-1988
 (EEOL), has criminalized work-related harassment of an employee by an employer, based on the employee's rejection of sexual advances imposed on her by her employer or supervisor.
 Although very narrowly defined, retaliation arising from quid pro quo sexual harassment in the workplace was thus deemed illegal. Despite this protection, years passed in which only an exceedingly small handful of cases were prosecuted and only one with any meaningful judicial success.
 Something was amiss. Therefore, in 1996, while teaching sexual harassment law at the Hebrew  University, I decided to re-examine the then-current state of sexual harassment law in the United States, as well as the particulars of the Israeli legal culture, in an effort to suggest a more serviceable and effective alternative to Israel's legal treatment of sexual harassment. I concluded there was a need to start over completely and to restructure Israeli legal doctrine incorporating insights gained from a study of the U.S. experience. Having composed an analysis of U.S. and Israeli sexual harassment laws and a proposed model law, I approached the Israeli Women’s Network (a feminist group), the Ministry of Justice, and Israel’s Parliamentary committee for the Empowerment of Women. The proposed model law and analysis were adopted by all three, and served as the basis for the parliamentary formulation of the new Israeli statute. 

Rethinking Aspects of Current U.S. Doctrine

More than twenty-five years of sexual harassment litigation in the United States has produced an impressive and instructive body of judicial decisions. These decisions map out the basic terrain of sexual harassment and illustrate various types of harassing behaviors and situations. Legal terms of art, such as "unwelcome sexual conduct" and "sexually hostile environment," capture women's experiences of sexual harassment and effectively translate them into concepts that both legal professionals and the public can (at least potentially) understand. 

The harms of sexually harassing behavior are amply revealed in U.S. legal academic commentary. A large and ever-growing body of academic literature reveals how, subjecting women to patriarchal, sexual hierarchy and its sexist stereotyping, sexual harassment undermines women's confidence, damages their sense of autonomy and injures their capacity to fulfill their human potential and professional capabilities. Above all, the U.S. experience with sexual harassment has established that feminist jurisprudence can help the law respond to women’s experience and make a significant difference in terms of social reality. 

However, in my exploration of  legal treatment of sexual harassment in the United States, I encountered several drawbacks that I thought would prove problematic if incorporated into Israeli law.  

First of all, the common-law evolution of U.S. sexual harassment law, despite its many obvious merits, may not be the most suitable vehicle to implement major (or quick) legal reform. Sexual harassment laws are designed to confront pervasive and sometimes very sophisticated mechanisms of patriarchy, challenging fundamental tenets of the existing social structure. Such sweeping legal reform may be more efficient if constructed systematically by the legislature, assisted by experts, and not  incidentally, by judges deciding, ad hoc, the specific cases brought before them. Legislation would afford sexual harassment the full authoritative status of law, as well as the necessary coherence, clarity  and distinction on all legal points, which have not always been achieved in the U.S. court-made law. The Supreme Court's blunt refusal to seize the opportunity and issue a standard of employer's liability in Meritor
 and its reluctance to decide whether the reasonable man standard somehow contains the reasonable woman in Harris
 illustrate this point. Moreover, unfortunate decisions such as Rabidue
 exemplify how, within judge-made law, a single wrong turn can cause long- term damage.
 

A second drawback in U.S. doctrine stems from the fact that sexual harassment was legally formulated in the context of the right to equality as guaranteed in Title VII of the Civil Rights Act of 1964. While understandable and useful in the context of U.S. law, this linkage may have caused sexual harassment doctrine to focus mostly on workplace harassment. Sexual harassment of working women (and men) is undoubtedly a major issue, but it is not necessarily more significant than sexual harassment in the street, school, or family. In fact, these latter types of sexual harassment may be more prevalent and more damaging, as many women experience them very early in life when they are least able to respond effectively and preserve their self-esteem.
 (Under Israeli law, for example, the army is not considered a “workplace”; employment laws specifically exclude soldiers, while specific military laws and regulations offer proscribe unique standards and remedies for them.  Most Jewish Israeli women are drafted into the army at the age of 18 and spend at least 18 months in that “masculine” environment, often under male supervisors. Sexual harassment in the army is an experience which deeply affects many women’s identity and social behavior, yet, in Israel, is not a “workplace” issue and needs to be conceptualized and confronted on different grounds). U.S. sexual harassment doctrine has made great stride, resolving specific issues crucial to the workplace, such as employer liability. But the emphasis on the workplace may have distracted attention from other distinct areas of sexual harassment law. For example, the concept of the harasser's personal liability, crucial for the legal treatment of street harassment, has received no attention. Similarly, the unique aspects of sexual harassment in the family are still in need of conceptualization. 

The third drawback of the U.S. model, also related to the link between sexual harassment and Title VII, is the prevalent definition of sexual harassment as "discrimination based on sex". My concern here is not with the problematic wording of Title VII, "based on sex",
 but with the conceptualization of sexual harassment as discrimination, i.e, the exclusive association of sexual harassment with equality. From a pragmatic point of view, I worry that deeply embedded in conservative thought, the judicial notion of equality may restrict the development of sexual harassment law. 

Catharine MacKinnon has forcefully argued that :

[a]ccording to the approach to sex equality that has dominated politics, law, and social perception, equality is equivalence, not a distinction, and sex is a distinction. … Sex, in nature, is not a bipolarity; it is a continuum. In society it is made into a bipolarity. Once this is done, to require that one be the same as those who set the standard – those which one is socially defined as different from – simply means that sex equality is conceptually designed never to be achieved. Those who most need equal treatment will be the least similar, socially, to those whose situation sets the standard as against which one’s entitlement to be equally treated is measured. Doctrinally speaking, the deepest problems of sex inequality will not find women “similarly situated” to men.

 The Aristotelian notion of equality, according to which "similarly situated" people deserve similar treatment, does not and cannot remedy women who suffer from sex discrimination, for the simple reason that, under patriarchy, women are not "similarly situated" to men. MacKinnon offered a radically different and highly convincing notion of equality -- based on a dominance theory rather than on sameness and difference. As one commentator has observed, "MacKinnon's subordination analysis is necessary to make the logical bridge here [between any sexually harassing behavior and discrimination]. Unfortunately, her analysis is either too complicated or too radical for most judges".
 The result has been that judges have adopted MacKinnon's conclusion, that sexual harassment constitutes discrimination, but not her dominance reasoning and rhetoric; they define sexual harassment as discrimination, but within their Aristotelian notion of equality rather than within dominance theory. This unnatural judicial combination of “Aristotelian equality” and the “dominance-oriented” conceptualization of sexual harassment as discrimination works for some of the more obvious cases, especially where heterosexual men harass only women. It does not, however, work as well for the less obvious cases where, for example, a man sexually harasses both men and women.
 

I am convinced that in the current social reality, sexual harassment of women by men does indeed mirror and enhance the prevalent domination of and discrimination against women and is, therefore, a form of inequality. Unfortunately, I suspect that, at this stage, MacKinnon’s dominance theory is both too radical and too complicated, for most judges and laymen anywhere in the world, and that the Aristotelian notion of equality, intertwined with patriarchal ideology and reality, is still the widespread intuitive concept of equality. As a result, judicial doctrine of sexual harassment as discrimination is likely to be incoherent, unconvincing and at times inefficient.  I therefore suggested that sexual harassment not be linked solely with equality; that it might profit from the association with other social values - values less entwined with patriarchy.
 

My fourth point is more specific and has to do with the U.S. distinction between quid pro quo and "hostile environment" sexual harassment. In "Sexual Harassment of Working Women," MacKinnon claimed that quid pro quo sexual harassment “arises most powerfully within the context of horizontal segregation, in which women are employed in feminized jobs, such as office work, as a part of jobs vertically stratified by sex, with men holding the power to hire and fire women” 
 In pink-collar ghettos, thus, male supervisors impose their patriarchal “rights” on women not only professionally, but also sexually. Events of hostile environment, MacKinnon argued, “occur both to “token women”, whose visability as women is pronounced and who often present a “challenge” to men, and to women in traditional “women’s jobs”. … [A] woman can put up with it or leave. … Most women are coerced into tolerance".
 Hostile environment, thus, is used as a means of scaring women in traditionally male-dominated positions back to their place within patriarchy. This conceptualization was very beneficial in identifying and defining typical behaviors associated with sexual harassment. It was also very useful in allowing courts to first come to terms with the more blatant quid pro quo behaviors, and only then with the more subtle “hostile environment” cases. But since hostile environment sexual harassment has been legally recognized by the legal system as actionable, it is difficult to justify the categorical distinctions that judges have drawn  between these two types of behaviors; quid pro quo harassment can now be easily defined as a sub-category of hostile environment. Therefore a new sexual harassment doctrine need not distinguish between quid pro quo and hostile environment.

Finally, one should reconsider what I would call the "reasonable creature" standard. The conceptual difficulties inherent in the usage of  the “reasonable man”, the “reasonable woman” and their relatives, is familiar to anyone involved in sexual harassment law.
 When the reasonable creature is a "person," it is more likely to be a man than a woman; when it is a “reasonable woman”, the standard threatens to reinforce essentialist notions of womanhood. Furthermore, whichever standard is employed, current American legal doctrine unjustly submits the plaintiff, rather than the harasser, to the test of reasonableness.
 And above all, in a legal field aiming to reform current societal standards, legal standards should not be modeled on abstractions of "average" community members, representing "average" standards and norms. Sexual harassment law is meant precisely to expose common attitudes as patriarchal; the deployment of any "reasonable" creatures to determine the definition or harm of sexual harassment defeats this purpose.
 I therefore proposed that all reasonable creatures (as well as other fictitious creations) are evil, and no reasonable creatures are necessary in the legal treatment of sexual harassment.

Thus, from this review of the U.S. legal approach to sexual harassment, I  concluded that the eradication of sexual harassment required specific legislation addressing sexual harassment in general, and not just in the workplace. I  felt that the legislation should associate sexual harassment with other social values in addition to equality, that it need not make categorical distinctions between quid pro quo and “hostile environment” sexual harassment, and that it should not use the "reasonable creature" standard.

Israeli Legal Reality: Relevant Features
There are several features in the Israeli legal system that made plausible the passage of legislation, such as that described above. First of all, Israel has neither formal constitution nor a “First Amendment”; sexually harassing utterances can, therefore, be restricted by law more readily, without giving rise to arguments of “constitutionally protected free speech”. Secondly, the Knesset has a history of  relative willingness to address women's issues through legislation. As early as 1954, the Law of Women’s Work, 5714-1954
, provided for twelve weeks of maternity leave. The Israeli 1988 EEOL was designed to empower women employees  and to provide them with working conditions similar to those enjoyed by men. Other statutes provide for equal pay for women and men, and for women’s  right to retire at the same age as men. In these circumstances, it seemed feasible to suggest the Knesset address the issue of sexual harassment through legislation. 

A third important feature of  Israeli law is the status it affords equality, dignity, respect and liberty. Due to the significant political influence of Jewish orthodox parties in the Knesset and the lack of a formal constitution, equality is not a fully recognized constitutional right in Israel. In fact, the Knesset has so far refused to constitute it in legislation. As for sex equality, the 1951 law of Women’s Equal Rights, 5711-1951
 states clearly that women are equal to men in all legal matters -- except for those regarding family law (a big exception). But whereas equality has not been legislated as a fundamental legal right, the combined concept of “right to human dignity, respect, honor and liberty” has recently been defined as a fundamental human right. Israel's Basic Law, kvod haadam veheruto
, enacted in 1992, is widely regarded as the country’s bill of human rights, naming two central values: herut - liberty, and kvod haadam - human dignity, respect and honor.
 The  philosophical implications of the linkage between liberty, dignity, respect and honor deserve a separate discussion. In this context it is enough to say that this complex assembly of values has been constituted as the foundation of Israeli legal system.  

Since the enactment of the Basic Law, the country's vigilant Supreme Court has assigned the right to “dignity,  respect and liberty” a major role in human rights law, and the Israeli public is learning to view this combined right as encompassing all human rights. Many human rights, including the right to equality, are being defined by the Supreme Court as aspects of the right to human dignity, respect and liberty. In light of these developments, a new approach to sexual harassment law seemed feasible as well as warranted - an approach defining sexually harassing behaviors as violations of human dignity, liberty and the basic right to respect. I should make it clear that conceptualizing sexual harassment in terms of dignity, respect and liberty does not require its separation from notions of equality.
 Dignity, respect, liberty and equality need not be posed as competing or exclusionary values; on the contrary, in the context of sexual harassment law, they should rather be read as complementary.
 Sexual harassment discriminates against women by not respecting them as women and as human beings, by violating their dignity, and by restricting their liberty to determine themselves and to lead lives free of fear and restriction. It disrespects women and violates their dignity by mirroring and perpetuating a social reality that does not treat them as equal.
 The more “common-sense” notions of dignity, respect and liberty can be useful in conveying the harm caused by sexual harassment, and in illuminating its sex-discriminatory harm.

Last but not least: due to the lack of a formal constitution, civil and criminal provisions in Israel are both easier to legislate and more readily applicable by the courts than constitutional law. Furthermore, criminal law is widely considered by Israelis as the major, if not exclusive, “serious” legal expression of society’s fundamental values.
 Under these  circumstances, it made sense to formulate the prohibitions on sexual harassment in terms of tort and criminal laws, and not as constitutional prohibitions.

Taking into consideration the lessons learned from U.S. sexual harassment law, as well as the relevant features of the Israeli legal system, I proposed  model legislation, defining sexual harassment as violating the rights to human dignity,  respect, freedom and equality, and  prohibiting it in all social settings. The concept was readily adopted by both the Israeli Ministry of Justice and the Knesset Committee for the Empowerment of Women. The committee, assisted by a large group of jurists, developed the proposed model into a detailed statute, which was fully legislated within a year.

Israel’s 1998 Prevention of Sexual Harassment Law -
Israel’s Prevention of Sexual Harassment Law addresses sexual harassment in every social setting, proclaiming it a grave social phenomenon that violates fundamental social values, including human dignity and the rights to respect, freedom and equality. The new law embodies an integrated approach: it defines sexual harassment and intimidation that results from it as both civil wrongs and criminal offenses; it further offers special remedies to employees injured by sexual harassment at work. The statute defines the prohibited sexually harassing behaviors in great detail and with precision, aiming to clarify the practical significance of the new statutory norm to the general public as well as to those charged with its enforcement. Although not employing the categorical distinction between quid pro quo and “hostile environment” harassments, the statutory definitions are modeled on U.S. perceptions, as developed by courts and feminist jurisprudence. The definitions do not employ the “reasonable person” standard, and are drafted so as to exclude the possibility of using any such fictitious character in the definition of  sexual harassment (and particularly in assessing the victim and her behavior). Sexual harassment is defined  per se, but specific reference is made to employment-related sexual harassment and to sexual harassment containing a blatant abuse of authority. Let me explicate in greater detail the statute’s most significant articles.

Article 1, titled “Purpose”, manifests the law’s objective: “to prohibit sexual harassment in order to protect human dignity, [and the rights to respect,] liberty and privacy, and to promote equality between the sexes".
 The official explanatory notes
 stress this ideological point, condemning sexual harassment as being "a widespread social phenomenon injuring many, and women in particular". The notes state that sexual harassment, inter alia, humiliates its victims, degrades them and invades their privacy; it undermines the victim’s right to self-determination, autonomy and control over the person and sexuality; it constitutes discrimination. The explanatory notes specifically emphasize that "sexual harassment aimed at women humiliates them with respect to their gender or sexuality and places obstacles in their way of integrating into the realm of careers and into other aspects of life as equal participants, thus denying them equality". The statute therefore explicitly combines the U.S. approach, which defines sexual harassment as an infringement of the right to equality, with the definition of sexual harassment as an injury to human dignity and an infringement of the right to respect in general, and of women’s right to respect in particular. The explanatory notes declare that the set of values set out in article 1 "shall guide the courts when required to construe the provisions of the proposed law". The courts are thus instructed to  interpret the law as part of the legal protection afforded by the Israeli legal system to promote human dignity and the right to respect, but also to draw from U.S. judicial experience and legal academic scholarship in treating sexual harassment as an issue of equality and discrimination, particularly sex discrimination.

Article 3, which lies at the core of  the statute, contains detailed definitions of eight types of “sexual harassment”. Due to its importance, I will quote it in full:

3.
(a)
Each of the following acts constitutes sexual harassment:

(1)
blackmail by way of threats, as defined in section 428 of the Penal Law, where the act demanded to be performed by the person is of a sexual character;

(2)
indecent acts, as defined in sections 348 and 349 of the Penal Law;

(3)
repeated propositions of a sexual character to a person, where that person has shown to the harasser that he is not interested in the said propositions;

(4)
repeated references directed towards a person which focus on his sexuality, where that person has shown to the harasser that he is not interested in the said references;

(5)
an intimidating
 or humiliating reference directed towards a person concerning his sex [, gender]
 or sexuality, including his sexual tendencies;

(6)
propositions or references as described in subsections (3) or (4), directed towards one of those enumerated in subsections (a) to (c), in such circumstances as specified in such subsections, even where the person harassed has not shown the harasser that he is not interested in the said propositions or references:

(a)
a minor or a helpless person, where a relationship of authority, dependence, education or treatment is being exploited;

(b)
a patient undergoing mental or medical treatment, where a relationship of authority between the patient and the person treating him is exploited;

(c)
an employee in the labor relations sphere and a person in  service, within the framework of such service, where a position of  authority in a work relationship or in service is being exploited.

(b)
Prejudicial  treatment
  is any harmful act, the source of which is sexual harassment or a complaint or court action filed in relation to sexual harassment.

(Article 2, the “definitions” section, determines that a "reference means reference in writing, orally, by way of visual or vocal medium, including computer or computer material, or by conduct".)

Article 3 establishes three categories of sexually harassing behaviors, the first of which includes mostly “criminal” behaviors. As is apparent from article 3, some of the modes of conduct defined as sexual harassment are already prohibited by provisions of the Israeli Penal Law of 5737-1977
. Such modes of conduct have nevertheless been defined as types of sexual harassment for two reasons. First, in order to supply a full and clear definition of the new norm prohibiting sexual harassment, such a definition should refer to any conduct amounting to sexual harassment, even if such conduct is already classified as part of  another legal category, and is prohibited as offending another protected social value.
 The second reason is that unlike the Penal Law, which only delineates criminal offenses, the new statute also condemns the modes of conduct prohibited by it not only as criminal offense but also as tortious wrongs and labor law violations. Defining the criminal offenses of "sexual blackmail by way of threats" and "indecent acts" as "sexual harassment" enables the victim of such acts to file a tortious action against the perpetrator, and/or to sue the employer for intimidation and/or injury resulting from such acts, if the sexual harassment occurred within the workplace.

Sexually harassing behaviors that are also prohibited by the Penal Law are categorically prohibited by the Prevention of Sexual Harassment Law, regardless of whether the harassed person voiced objection or refusal. The new law states that sexual harassment amounting to “blackmail by way of threats” or to “indecent acts” as defined by the Penal Law are acts to which an individual cannot legally consent. Sexual degradation and humiliation (defined as sexual harassment in article 3(a)(5) of the statute) are not prohibited, per se, by the Israeli Penal Law. Nevertheless, the severity of such acts imposes a duty on all persons to realize that they are prohibited, thus the new law does not require that the harassed person indicate to the harasser that sexual degradation or humiliation are undesirable her (or him). Let me emphasize that degradation and humiliation are defined in the statute as referring to the victim's gender,  sexuality, or sexual tendencies. A person may not, therefore, be degraded regarding  his or her “masculinity” or “femininity”, however defined, due to any sexual activity or due to a sexual tendency attributed to him or her (regardless of the "veracity" of such attribution). Impudent sexist remarks addressed to a woman may degrade her as a woman and constitute sexual harassment; pornographic pictures may, under certain circumstances, and most certainly if targeting a certain person, constitute a degrading or humiliating reference addressed to a person with respect to his gender or sexuality (Article 3(a)(5)); a reference attaching degrading meanings to the sexuality attributed to a person may amount to sexual harassment, whether the sexuality thus attributed is heterosexual, homosexual or bisexual. “Gay-bashing”, as such, is actionable sexual harassment under Israeli law.

The second category of conduct that article 3(a) defines as sexual harassment includes  behaviors allowed, even socially desired, when performed with mutual consent: "repeated propositions of a sexual character" and “repeated references directed towards a person, which focus on his sexuality”. Such conduct may be perceived as neutral or as having positive social value, and is definitely not negative in itself. It becomes sexual harassment only when it is undesirable to the person at whom such behavior is aimed. Therefore, in order for such conduct to constitute sexual harassment, one must communicate to the person making the proposals a lack of interest in the behavior. The official explanatory notes emphasize that "the law does not purport to enforce a moral code or to intervene in voluntary social relations, but to prevent people from forcing themselves on others, who are not interested in such contact, especially when such coercion takes place while abusing an authoritative position".

Regarding this second category, let me further clarify that the phrase "references which focus on a person's sexuality" (in clause 3(a)(4)) replaced the phrase "references to a person as a sexual object" which appeared in an earlier draft of the law. The final version, which is the broader of the two, declares that a recurring reference to certain aspects of a person's appearance, his or her attractiveness, his or her sexual behavior (actual or imagined) or the sexual interest inspired in the speaker (or in others) - may all be acceptable, desirable and even complimentary in certain contexts, and undesirable, harassing and threatening in others. In order for such conduct to be actionable sexual harassment the person at whom it is aimed must communicate her dissatisfaction to the perpetrator.

As for a person's duty to "show" that she is not “interested” in the conduct she may be experiencing as harassing: the statute pronounces (in article 2) that the harassed person must "show" his or her position "by words or by conduct, provided that there is no reasonable doubt as to the meaning of such conduct”. The harassed person is, therefore, encouraged to be active in the expression of his or her position with respect to the conduct in question. It is, however, sufficient that such position, if not verbally expressed, be expressed in a manner that is reasonable under the circumstances of the case; the victim is not required to cause the perpetrator to actually comprehend the message expressed. The perpetrator may be impervious to the messages relayed to him  by the victim, and the latter is not required to employ unreasonable measures in order to "affect" the perpetrator. Let me stress that the criterion of reasonableness is only applied to the doubt whether the harasser could/should have understood the victim’s rejection; it is not an invocation of judicial use of the fictitious "reasonable person" as a model character. If the court does choose to call on the comprehension abilities of the "reasonable person”, it will be to measure the harasser’s, and not the victim’s comprehension.

The third category of prohibited conduct includes sexual harassment characterized by an extremely disadvantageous balance of powers between the harasser and his victim. Sub-paragraph 6 of article 3(a) states that a minor, a “helpless person”
, a patient or an employee, when  sexually propositioned or addressed within an authoritative relationship, is not required to express any position towards the sexual proposals or references. Even in the absence of any such expression, such acts may be deemed sexually harassing. This approach accounts for the inherent weakness of such harassed individuals in relation to their harassers, a weakness which may deny them the possibility of expressing (or even experiencing) free will regarding the sexual advances. In these situations, the person in the authoritative position is required to develop the necessary sensitivity and respect to identify which conducts may be grasped by his  subordinates as sexually harassing, and to refrain from them. Let me point out that this category does not necessarily disparage the claim that any sexual harassment of a woman by a man, in any social context, involves an abuse of hierarchical power. It merely awards special treatment to sexual harassment in which hierarchy plays a particularly blatant role.

Article 3(b) defines intimidation (“prejudicial treatment”) related to sexual harassment as “any harmful act, the source of which is sexual harassment or a complaint or court action filed in relation to sexual harassment.” Harmful conduct following an objection to sexual harassment, is, therefore, actionable. Furthermore, intimidation  may occur when the harassed person submits to the harassment (and cooperates in the sexual relationship required of her), or even prior to any refusal or submission to the advances. Intimidation may accompany the harassment, such as when it is used to apply pressure against the harassed individual in order to cause  her to submit to the harassment. Intimidation may also be inflicted on a person not sexually harassed, for example someone who assists a harassed person to confront harassment by filing a complaint or an action against it. Such intimidation is also actionable under Article 3(b).

Under article 6, all types of sexual harassment defined in article 3 constitute civil wrongs. All of them (except blackmail by way of threats and indecent acts, already prohibited by the Israeli Penal Law) are also defined in article 5 of the Law as criminal offenses. The criminal sanction set out in article 5 is two years’ imprisonment for sexual harassment, three years for related intimidation and four years for both sexual harassment and related intimidation. Article 5 further prohibits publication of a victim’s name. It also prohibits an examination of  her sexual history and provides for a hearing of the victim's testimony without the defendant’s presence.

Article 6(b) contains a unique provision, unprecedented in Israeli law: in a civil action for sexual harassment or related intimidation, the court may assess punitive damages against the harasser and award them to the victim. Such damages may not exceed an amount equivalent to $15,000 (linked to the consumer price index). The explanatory notes to the legislation set out the rationale behind this provision:

The receipt of compensation for such wrongs usually entails the proof of damage caused to the claimant. In a sexual harassment context, the damage is often inflicted on the harassed person's dignity, self-confidence and his rights to respect and to a reasonable quality of life within the work and any other environment. Since these injuries are inherent to the nature of the harassing behavior, the proof of conduct embodies the proof of damage. It is therefore suggested that the claimant not be burdened with the need to prove any damage as a prerequisite for the adjudication of compensation. In order to balance the harassed person's protection with the defendant's rights, it is suggested that a ceiling be set for the compensation adjudicated without proof of damage.

This article proclaims that a harassed person need not wait for an emotional breakdown or for any other “quantifiable” injury in order to sue for sexual harassment and demand its termination. It further guides the court not to impose on victims any burdens of proof which might deter them from filing actions. Thus, a claimant is not to be required to prove a "position", a "good reputation" or special life circumstances that make her particular dignity or right to respect "worth" a certain amount. On the contrary, the article declares that sexual harassment injures both "esteemed" and "ordinary"  persons alike, whether or not such injury is assessable by any professional tools (psychological or other). Any incident of sexual harassment, injuring the harassed person's dignity and her rights to respect, equality, freedom and privacy, causes her damage by the mere infringement of basic rights; the victim need not prove any additional injuries. The article further refers to "strong" harassed persons who were not devastated by the harassment, whether emotionally or financially. The Law reflects the idea that such persons are worthy of protection and support, since the harassment itself infringes on their dignity, right to respect and joy of life, even though their stamina prevented the harasser from inflicting "tangible" injuries on them. A harassed person proving damages beyond the infringement of his or her human rights per se (such as loss of earning capacity) may, of course, claim more than the $15,000 ceiling.

Article 6(c) sets the prescription period for a civil action filed due to sexual harassment or intimidation at three years.

Articles 7-9 and 11 create and regulate employers' responsibility and liability for sexual harassment "in the labor relations sphere."
 The statute determines a clear, general provision regarding employers’ liability which applies to all employers, to all types of harassment and to anyone (employee or client
) harassed by any of the employer’s employees (or by a person appointed on behalf of the employer, not being his or her "employee" under the labor law). Most significantly, employers’ liability for sexual harassment in the labor relations sphere is civil and not criminal, and only comes into play when an employer fails to meet the requirements explicitly imposed on him by law. The liability provision (article 7(a)) reads as follows: 

An employer has a duty to take such steps as are reasonable in the circumstances, so as to prevent sexual harassment or adverse
 treatment in the labor relations sphere, on the part of his employee or on the part of a person in charge on the employer’s behalf, even where such a person is not his employee; an employer is also obliged to deal with cases of sexual harassment and adverse treatment .... efficiently...

Article 7(b) further establishes that, in addition to complying with the other requirements of the law, an employer employing 25 or more employees must formulate and publish regulations containing the law’s essential provisions concerning sexual harassment and intimidation in the workplace. The regulations must also specify the ways of submitting sexual harassment or intimidation complaints to the employer and the employer’s procedure for handling them
. The employer’s failure to meet these requirements is a prerequisite for imposing employer liability for sexual harassment. 

Articles 9 and 11 clarify that these provisions apply to the State and the civil service, to the Israeli Defense Forces (IDF), the Israeli Police Force and the Prison Service as well as to anyone employing a worker employed by a personnel agency
. Due to the special interest in sexual  harassment in the workplace, let me expand on the provisions regulating employer liability. 

The law’s employer liability provisions provide that, having control over acts committed by their employees, employers must do everything in their power to prevent their employees from harassing any person (whether another employee or any other person) in the labor relations sphere. In order to prevent sexual harassment, employers must make it clear that complaints of sexual harassment committed by their employees may by addressed to them, and that if such complaints are filed, they will be handled with the utmost effectiveness. At this point, article 7(a)(2) requires an employer to "deal efficiently with a case of sexual harassment or adverse treatment [i.e., intimidation] which has come to his notice, and to do everything within his power to prevent the recurrence of the said acts and to rectify the harm caused to the complainant as a result of harassment or adverse treatment [intimidation]" (emphasis added). It should be noted that, according to the wording of the article, employers must attend to harassment or intimidation even if no complaint is filed, provided only that they become aware of the harassment or intimidation in one way or another. The "remedy of the injury" means reinstating the condition of the injured party, to the extent possible, to her condition prior to the harassment or the intimidation, or indemnifying her for expenses incurred as a result of  the harassment or the intimidation (such as expenses incurred in psychotherapy). Furthermore, "efficient" treatment, aimed at preventing the recurrence of harassment or the continued injury inflicted on a harassed employee or client, may call for the removal of the harasser from his  duties or transferring him elsewhere, without imposing the price of terminating the harassment on its victim.

Additionally, a major employer, such as the civil service, the IDF or a university, must publish regulations clarifying to its employees and to anyone coming into work-related contact with them, that sexual harassment by employees within the work environment is prohibited, and setting forth the procedure for complaint. These actions are intended to elucidate the applicable norm, and to convey the message that sexual harassment is treated seriously and gravely by the employer
.

It should be emphasized that the employer’s responsibility for sexual harassment committed by his employee is in addition to the perpetrator’s personal liability, and does not exempt a harassing employee  from personal legal liability for his misconduct. 

An employer who has established complaint procedures (and, a major employer, who has further published clear regulations) and has effectively handled a given occurrence of sexual harassment, bears no legal liability for that occurrence. This approach is designed to encourage employers to handle complaints of sexual harassment with the utmost efficiency, as such action protects them against legal liability for employee-inflicted harassment.

Article 10 confers on the Labor Court the sole jurisdiction for civil actions regarding sexual harassment or related intimidation of an employee at work. This sole jurisdiction applies whether the action is filed against the employer, against a person appointed by the employer or against another employee; whether based on the personal responsibility of the employer, of the appointed person or of the employee being sued, or on the liability of the employer as such (i.e., under article 7). The underlying assumption is that the Labor Court is the most competent judicial authority in the sphere of employment relations and the most sympathetic to the distress of employees. This is also the employees' cheapest and most accessible tribunal. The statute determines that the provisions of articles 10, 10A, 12 and 13 of the Israeli EEOL apply to such a proceeding, i.e., that the Court is empowered to issue injunctions; the plaintiff or the complainant may request that the hearing be held in camera; an employees' organization may file an action also without an individual plaintiff, and the Court may allow a women's organization (or another relevant NGO) to voice its position.

(Article 15 of the Prevention of Sexual Harassment Law replaces article 7 of the EEOL. The new article 7 prohibits employers or anyone appointed on their behalf from causing "harm" to employees in connection with (1)sexual harassment or (2)a complaint or action filed concerning a harm caused by sexual harassment, or (3)assistance rendered to another employee regarding a complaint or an action against such a harm.
 The prohibition of "harm" under the provisions of the new article 7 of the EEOL corresponds to the prohibition of "intimidation" (“prejudicial/adverse treatment”) contained in the Prevention of Sexual Harassment Law, but is broader in scope;  a "harm" is already constituted after an isolated occasion of sexual harassment of the types defined in articles 3(a)(3) and 3(a)(4) of the Prevention of Sexual Harassment Law (whereas "intimidation" is constituted only after recurrent incidents of such behavior). In other words, in the context of a harm done to an employee under the EEOL, the definition of sexual harassment is broader than its definition in other contexts. Moreover, the provisions of article 9(b) of the EEOL were amended by the Prevention of  Sexual Harassment Law. This amendment provides that, when an employee proves that she was sexually harassed, it is the employer who must prove that he has not engaged in harmful conduct.)

*

The new Prevention of Sexual Harassment Law, which came into effect six months after its publication, i.e., in September 1998, offers new ways of confronting the phenomenon of sexual harassment. In drafting the statute we tried to voice women’s experiences, our perceptions, and insights gained through feminist jurisprudence. Our hope was that this legislation would mark the beginning of a new era in the awareness of this social disease among the Israeli public. I am delighted to report that indeed, in the passing three years, remarkable changes have started taking place. Thanks to massive media coverage of the new legislation and the first complaints under it, women, employers and the Israeli public at large have become aware of the social problem and the relevant legal duties, remedies and sanctions. The term “sexual harassment” has become widely familiar and meaningful. Many employers around the country have adopted behavior codes, as required by law, also providing employees with relevant information and legal training. Women have begun to file complaints, within workplaces, in universities, with the army authorities, and with the police. Lawyers have begun to take professional interest in the subject, and police officers are trained to identify sexual harassment and handle complaints. A complaint filed by a young secretary against a prominent minister eventually led to his resignation from political life, and triggered much public interest and debate concerning sexual harassment and the law.
  These encouraging first steps indicate that the Israeli public, and women in particular, have begun to breathe life into the law in an attempt to challenge and change social reality.

� This essay, as well as the model law, which has become Israel’s Prevention of Sexual Harassment Law, are dedicated, with deep gratitude and admiration to Catharine MacKinnon, who taught me to think about sexual harassment, and supported me throughout the legislation process. I am grateful to my friends Marc Spindelman and Rebecca Johnson for the helpful comments and conversation. 


� SH 166 (SH= Sefer Hachukim, i.e., “Book of (Israel’s) Statues). 


� In the Knesset, MK Yael Dayan of the Labor Party, Chairperson of the Knesset Committee for the Empowerment of Women, was the major force behind the advancement of the new legislation; MKs Tamar Gujanski of the Israeli Communist Party, and Anat Maor of Meretz played a major role as well. In the Ministry of Justice the project was embraced, defended and advanced by  Gloria Wiseman, Head of the Criminal Division, and  Dan Ornstein, Head of the Labor Division; in the Ministry of Labor, it was advanced by Micahel Atlan, Legal Advisor. Rachel Benziman, Legal Advisor to the Israeli Women’s Network, represented feminist activism. Prof. Ruth Ben Israel, expert at labor law, represented the Law Faculty of the Tel Aviv University, and I am a member of the Law Faculty of the Hebrew University in Jerusalem.


� SH 38.


� This reference to sexual harassment (in Article 7 of the EEOL) was initiated by the legal department of the Israeli Women’s Network; it was highly influenced by U.S. law and jurisprudence, particularly by Prof. MacKinnon’s writing.


� The first and only Supreme Court decision regarding sexual harassment in civil service was not brought under the EEOL; writing it, the Justices referred to the new legislation which was already drafted. The decision  came out a day before the new law was legislated, i.e., in 1998.   


� Meritor Sav. Bank, FSB v. Vinson, 447 U.S. 57 (1986). It took twelve years before the Supreme Court was willing to address the issue in Burlington Industries, Inc. V. Ellerth, 118 S. Ct. 2257 (1998) and Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998). 


� Harris v. Forklift Sysems. Inc., 510 U.S. 17 (1993)


� Rabidue v. Osceola Refining Co, 805 F. 2d 611 (6th Cir. 1986).


� For criticism of the Rabidue decision see Glenn George, “The Back Door: Legitimizing Sexual Harassment Claims”, 73 B.U. Law Review 1,  18-19; Mary Joe Shaney, “Perceptions of Harm: the Consent Defense in Sexual Harassment Cases”, 71 Iowa Law Review 1093,  1122-1123, (1986); Ann Juliano, “Did She Ask for it?: the “Unwelcome” Requirement in Sexual Harassment Cases”, 77 Cornell Law Review  1558, 1579-1587 (1992); Sara Needleman Kline, “Sexual harassment, Wrongfull Discharge, and Employer Liability: the Employer’s Dilemma”, 43 American University Law Review 191, footnote 55; Susan Collins, “Harris v. Forklift Systems: a Modest Clarification of the Inquiry in Hostile Environment Sexual Harassment Cases”,  Wis. Law Review 1515, 1522-1525, (1994); Susan Estrich, “Sex at a Work”, 43 Stanford Law Review 813, 843-847, (1991); Wendy Pollack, “Sexual Harassment: Women’s Experience vs. Legal Definitions”, 13 Harvard Women’s Law Journal 35,  62-69, (1990);  Nicolle R. Lipper, “Sexual Harassment in the Workplace: a Comparative Study of Great Britain and the United States. 13 Comp. Lab. L. 293, 322-323, (1992); Beverley Earle and Gerald A. Medak,  “An International Perspective On Sexual Harassment Law”, 12 Law & Ineq. J.  43, 56, (1993). 


� For an analysis of sexual harassment on the street see Cynthia Grant Bowman, ”Street Harassment and the Informal Ghettoization of Women”, 106 Harvard Law Review, 517 (1993).


� This issue was explored by Katherine M. Franke in “What’s Wrong with Sexual Harassment?”,49 Stanford Law Review 691, (1997).


� “Difference and Dominance: On Sex Discrimination” in Catharine MacKinnon, Feminism Unmodified, Harvard University Press, 1987, 33, 33-44.


� Franke, ibid. note 12, p. 729.


� MacKinnon, ibid. note 13, p. 107


� A similar suggestion , on different grounds, was developed by Anita Bernstein in “Treating Sexual Harassment with Respect”, 111 Harvard Law Review, 445 (1998).


� Catharine MacKinnon, Sexual Harassment of Working Women, Yale University Press, 1979, p. 32.


� Ibid., p.40.


� The Canadian approach to sexual harassment is a good example of a different treatment of this issue. see Janzen v. Platy Enterprises Ltd. (1989), 59 D.L.R. (4th) 352, [1989] 1 S.C.R. 1252.


� For the latest treatment of the subject, and references to previous writing, see Bernstein, ibid. note 16.


� ibid. not 16, p. 506


� From this perspective, the “respectful person” suggested by Bernstein (ibid. note 16) is just as problematic.


� SH 154.


� SH 248.


� SH for the year  5752, p.150


� The official translation of the Basic Law’s title is “Basic Law: Human Dignity and Liberty”, but a more accurate translation of  the Hebrew kavod (and therefore also of the phrase kvod ha-adam) should mention  dignity, respect, honor (and even glory). In the context of this discussion I focus on dignity and respect and do not explore the implications of their association with honor and glory. For further discussion of the relationship between honor, glory, dignity and respect see Kamir Orit, “Honor and Dignity Cultures: the Case of  kavod and kvod ha-adam in Israeli Society and Law” (forthcoming).


� I am grateful to Catharine MacKinnon,  Rachel Benziman and Frances Radai,  who helped me work out this point while preparing the model legislation. 


�  For an interesting analysis of respect, liberty and equality see Robin West, “Toward a First Amendment Jurisprudence of Respect:  A Comment on George Fletcher’s Constitutional Identity”, 14 Cardozo Law Review 759 (1993).


� This point, as well as the reformulation of the rights to freedom and privacy in this context, obviously needs more theoretical explication, which is beyond the scope of this paper. I hope to pursue these issues in greater detail elsewhere.  


� I share in the Israeli legal academia’s concern at the tendency to over-use the criminal law and assign it social functions which should have been performed through constitutional and administrative law. Nevertheless, given that such is the current state of affairs, it must be pragmatically acknowledged when proposing new legislation. 


�  On the status of  sexual harassment as a tort “in all but name” in the U.S. legal system see Bernstein, ibid. note 16, p. 510. For a detailed  suggestion for the criminalization of sexual harassment in the United States see Carrie N. Baker, "Sexual Extortion: Criminalizing Quid Pro Quo sexual Harassment”, 13 Law & Inquiry  Journal. 213. For a discussion of  “melioristic law reforms” that attempt to change both criminal and tort laws see Anita Bernstein, “Better Living Through Crime and Tort”, 76 Boston University Law review 169 (1996).


� The bill passed its first hearing in August 1997, and the second and third hearings on March 10th, 1998, in honor of International Women’s Day.


� See note 25.


�  The official explanatory notes are drafted by the Ministry of Justice and are attached to the Draft Law for the first call in the Knesset. The notes serve courts as guidelines for interpretation.


� This is clearly a mistake in the official translation; the accurate translation would be “degrading”.


� The Hebrew “min” means both “sex” and “gender”; the explicit intention was to refer to both.


� A better translation would be “intimidation”; in my discussion I use that term, as “prejudicial treatment” seems unclear.


� SH 226.


� After deliberating the issue of rape, the Knesset Committee for the Empowerment of Women decided that although rape constitutes sexual harassment of the most severe kind, it already receives sufficient legal treatment and public attention, and needn’t be included in the scope of the new law.


� I see a significant difference between (1) measuring the reasonableness of a conduct, and that of the “person” performing it; the one judges specific behavior, the other - character, personality; (2) examining the reasonableness of the perpetrator’s conduct and that of the victim’s response. Personally, I would have replaced “reasonableness” with a different criteria altogether, but examining the perpetrator’s conduct is the least evil option. 


�  A category defined elsewhere in Israeli law.


� This expression is defined broadly as "the workplace, another place where an activity on behalf of the employer takes place, in the course of employment or where, in any place whatsoever, a position of authority in a work relationship is being exploited". A vacation organized by the employer, a trip to a place where work-related activity takes place, or "social" relations in which a person in an authoritative position harasses an employee subordinate to him or her, even after work hours, are all deemed as being “in a labor relations sphere”. A salesperson selling from door to door is also acting “in a labor relations sphere". 


�  By "client" I mean any person coming into contact with any of the employer's employees within a working relationship. 


� Should have been “prejudicial treatment”, or, as I refer to translate it: “intimidation”.


�Article 8 determines that the failure to publish such regulations is punishable by a fine, with an additional fine being imposed for every week in which the offense continues.


� Soldiers, inmates and persons under arrest may all sue the army, the prison service or the police force for sexual harassment committed against them by soldiers, policemen or wardens.


� An institution such as a university must, according to the employer liability clauses, publish regulations prohibiting the harassment of employees, students and any other person by any university employee belonging to the academic and administrative staff alike. The responsibility of the institution does not extend only to the employees thereof, but also to any person harassed by an employee of the institution within his or her work at the institution. Furthermore, the provisions of article 7(G), adopted by the legislature as a reservation to the proposed law, specifically requires that educational institutions take reasonable measures in order to prevent sexual harassment among students, as well as the sexual harassment of any person by students. Educational institutions must refer in their regulations to harassment of this kind and handle complaints of harassment committed by students. This provision, not approved by the committee, is, in my view, far-fetched.


� I believe that an error occurred in the letter of the law, reading, in Article 7(a)(2) and (3) "in respect of harmful conduct..." rather than "in respect of sexual harassment or harmful conduct".


� The minister, Itzhak Morechai, was not convicted of sexual harassment, but it was the complaint filed under the law that led to his conviction of other sexual offenses, committed before the law came into effect. The legal decision, given in March 2001, invoked great public interest. 
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