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woman of her sexuality is to remind her of her vulnerability (Hughes, supra,
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Viewed as a manifestation of gendered, as well as economic, power relations
and as a form of sex discrimination, sexual harassment doctrine is properly
applicable only to comments and conduct by men against women, and perhaps
to similar treatment of gay men by straight men.
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EEQC Gnidelines on Sexunal Harassment, 45 Fed. Reg, 74, 674-677, to be codified at 29 26
.C.FR. §1604.11 (a)-(D

“Harassment on the basis of sex is a violation of section 703 of Title VII. Unwelcome 27
sexual advances, requests for sexual favors, and other verbal or physical conduct of a
sexual nature constitate sexual harassment when (1) submission to such conduct is made
either explicitly or implicitly a term or condition of an individual’s employment, (2)
submission to or rejection of such conduct by an individual is used as the basis for
employment decisions affecting such individual, or (3) such conduct has the purpose or
effect of unreasonably interfering with an individnal’s work performance or creating an
.ntimidating, hostile or offensive working environment (§1604.1 1 {a))”

“In detenniﬁing whether alleged conduct constitutes sexual harassment, the Commission 28
will look at the record as a whole and at the totality of the circumstances, such as the natore
of the sexual advances and the context in which the alleged incidents occurred. The
determination of the legality of a particular action will be made from the facts, on a case by
.case basis (§1604.11{b))”
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YA YW DMI0EH NS 7YTBN Henson (VA WoWnn N7 y3p BEOC-R ormin o2 by 33
TURWR YN (1) :NIMY 72038 N0D PR BT N0 prima facie nvw ooa% “13 oy
(TN TR IR PN YN (2) (VD AP 7T OOWIN NEIP) 7 1T TTTRY namam Axaph
X DRI eThy DD ATy EEOC™7 DYNING IRT7and R 17N anann mamnnt
TIY2 vawRRTRa J(“unwelcome” A teibon s n%:pm RSW v MATINN AN RT3
Y 7MY APR TR AR PRTTRE YN MNT 19RTe “unwelcome” 3 yap Henson
“In order to constitute :fPZD RYWIY "2 WIAR NP I STV R why
harassment, this conduct must be unwelcome in the sense that the employee did not solicit
it, and in the sense that the emplovee regarded the conduct as undesirable or offensive”
NP3 .7 12°0 N Y13 “based on sex™) ¥2n W 1 S22 IR nernT Aenn (3) : (p. 903)
,BW 7 RIN TP RS 7RI DI DT TOUT TRYRY PR 3 MEMNED Y0P LBWnD
“For sexual) 712¥7 *Ri0 DX WY 19 [T TR ST IR RO1 DR TR (4) ;{904 'y

harassment to state a claim under Title VI, it must be sufficiently pervasive so as to alter -

=12 .the conditions of employment and create an abusive working environment” (p. 904)
A0 ANPT PR STTI0A TR IR APt 112, 1p EEOCTT DTSN DR PR LDRR
JART QY (W) “the totality of the circumstances” :7TTAVR Qlpna Miavo1a MYan px pmay
TTAVDR (5) $(RITW 0 DR IwWDD” 1 RIS 727I% PR DYNT D AT UbWRiT
BRI ¥op1 EEOC-0 Y mann uwswna—nm que 37 77712) PMIvi 11201 TN RN
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YD nwean RY nTIWR LADTWH DX T3ARN TP 270N ORW wwn TN ,0ORYD
— R MY ANARNRYSY ,NOWIHD TWDINY XY H102Y AN0nT 7110 provn’
D¥1°R 1 *2 Rehnquist D207 ¥3p 117990 wownR-N*a YW **Ipn PI1-p0Da LTI0ID
™3 AW D hostile environment 3101 NPT 1707 DMAR AYAN2 TRINY
T 7330 9Y 7MW M0 DR 77K Rehnquist D10 .7 1970 °0-YY 7901 D
73v3 11" Circoit™n3 Yw 019wy 21957 vownT NP *P by 9% OTP B YR
A$°2nT YY "My 127307 M0 De TR YU s ow’ 3 pool ,35Henson
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For sexual harassment to be actionable it must be sufficiently severe or
pervasive to alter conditions of employment and create an abusive
working environment36,

150 0K T3P 50 IR ATLE TN WA IrD 1uah RIAR 1728 At N nhYnIsn
PR 73p X7 wHWRITNTI +I1PD .ATIVRA NINK NI POV AW W ¥ DR p1Pw IR 13193
PR W L nubmE DINR PRI TRV X Annn oYy 7en onta ° EEOCD iy
NPT 00 L,UTD LIWHRTIRLANGN YW AT Ty B 0N T30 TThR DR Tavn Sy
7N ATIVAN YA AR TTRY IR TIyaY awn wanw anbn by anow mnty Tasn
MUY TIRN,DONT NTNITIDN DPRR AYR MITIOY (905 MBYI QW) TIRNT DIpRa Tl
T3 3 R L IPRR R LATPR TR monrna’ suswnsT 9W0an T 0% pdTnTna
Bundy v. Jackson 641 D07 777700 W YV RI3 7PA2 JAN0N Henson T°IY3 DOWHN
v, 71 1w F. 2d 934, (D.C. Cir., 1981); Rogers v. EEOC 454 F. 2d 234 (5th Cir., 1971)
7% quid pro quo 30m NP1 7793 7252 DY 12730 2100 IR T nhN Henson IoY
T3 21100 Y1 12 937D ROT D PR YRR AT ERN D 0w M0 AR nvaImnn
.11ayR mpna 17w nraInd

Meritor Savings Bank v. Vinson 477 U.S. 57 (1986) 34

PR ¥ T DA 3% 0T VAR NNOWR DX PR (32 7vh ,9wh) Henson 35
(33 73 5wy Rogers Triva navn

.67 By (34 T [ 2wY) Meritor 36

335



YN O DOAYNnD VRPN

1195 — PR DR WY 0P YY nNnnn DYTIIY RT2WR YW NNy 75 ,pob)
DPR — 733D (“voluntary™) 771"195 X%” MIIINR NPRA2 PR Q°OMPH %2 BTIWR
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“r°a vap oy oy 37 0702 Yy YRR oMInnm oy 0712y CRIN anant X
D NYINT NINPT SW OULPINET TP N P30 D rhy uownn
.713732 DY NIBN NR DIWR APp DR AYRwa hrnab nrumy nrxo
270 R , @YY LBWRAT2 YW INLRNT DR 1PV vOWHRITIPA IO 1T TP
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¥In1 VOWHTTO™ NRT DY LR 0703 PV IMOR 1PHR A2 IMR ¥1an? nTawn
0% Tayn PR P3PS N2 [N2RN IR NONIPYD YRYI Y70AH 1Nl
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BOWNITN2 YY 201, pn1 mpn Y52 CURMILIR 1918 NIWIAY 79718 R MV
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“The gravement of any sexual harassment claim is that the alleged sexual advances were 37
‘unwelcome’. ... The correct inquiry is whether respondent by her conduct indicated that
the alleged sexual advances were unwelcome, not whether her actual participation in sexual
.intercourse was voluntary (ibid, p. 68)”

“While ‘voluntariness’ in the sense of consent is not a defense to sach a claim, it does not 38
complainant’s sexually provocative speech or dress is irrelevant as a matter follow that of
Jaw in determining whether he or she found particular sexual advances unwelcome. To the
.contrary, such evidence is obviously relevant (ibid, p. 69)”

“This debate over the appropriate standard for employer liability has a rather abstract 3%
quality about it given the state of the record in this case... We therefore decline the parties’
invitation to issue a definitive rule on employer liability, but we do agree with the EEQC
that Congress wanted courts to look to agency principles for guidance in this arca. While
such common law principles may not be transferable in all their particolars to Title VII,
Congress’ decision to define ‘employer’ to include any ‘agent’ as an employer , 42 U.S.C.
§2000e(b), surely evinces an intent to place some limnits on the acts of employees for which
employers under Title VII are to be held responsible. For this reason we hold that the Court
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7198 PIMPAY nonrnn PInTpona

FIMIDN AR 112732 AYR” DTIIRN 72 7T LBWATTNM YW ITRANT (X)
XYW *T50 KW {2 290 DIwn DX 00 (“welcomeness” 1 T10%) NP
nINhRn 19Y DR CLIDWR MPIIN DR MDD TIvHR YW ATMURn Nt
nY2INT NN 1D 0T WpR2 LdwHn A 121w EEOCT ATRIR .Anmnm
nIDw MON®NR PR Aamayn opn2 "m°on 72an” MRY [nR? 1oy
JREY TTI0RN NANINTE 12 DY DR mon? 077bYw. orumi Cnva oIk
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of Appeals erred in concluding that employers are always automatically liable for sexual
.harassment by their supervisors (ibid, p. 72)”
7193 MY TNRD SO TTI0NY AR MMIAK 1D 120, Ny Marshall voyen 19 iy
DTN 73 ,71e° Y (T7-74 By, BW) T 7970 0-5Y ATIAR MIYTIna XN Dwe  nubmn s
DI AT NTEYD AVD KT Meritor TMIV2 TPYVR vowpnTmMa® EEOCTT wanw Ny
I PRI ISR T DD ,1AYDD TNEn YW s aTwnt s Yw nubmn nmney
ny3InY NP 0X DAY T Tayn Yy BTInR e 07va 73 51 nx EEOCTR ¥735 Meritor
AY AW) BIRR T IRY 1P 31N UKW AT MR anbna pava maeb nmwsk
w PR RS PAvRd mnbn nwan 27w Mo TavRd 5¥ AYINR AYWIN PR Tipne (71
Nicolle R. Lipper (supra, note 3), pp. 325-3271%7.0™3

Meritor Poteniially :1573 'ny2 (4 97 5% Ann Juliano S0 npny ,Swnb %1 40
represents a significant step forward for women in securing workplace free of sexual
harassment. However, the decision also undermines that progress because, although the
Court requires a showing that the conduct was unwelcome, it also allows evidence of the
.plaintiff’s speech and dress in determining ‘unwelcomeness’
Wendy Pollack “Sexual Harassment: Women’s X1 ,i01 DPhmpha 51 ,mmT nreys
Experience vs. Legal Definitions” 13 Harvard Women’s L. J. (1990) 35 pp. 55-63
(especially pp. 61-62); Susan Estrich (supra, note 4), pp. 825-834; Glenn George (supra,
qote 9), pp. 13-16

.69 0y (34 TN DY) Meritor=2 TiSTROIRT 3 (26 790, 5wY) EEQC-7 0o 1w 41

Ann Juliano (supra, note 4), pp. 1574-1587; Mary Joe Shaney “Perceptions of Harm: the 42
Consent Defense in Sexual harassment Cases™ 71 fowa L. R. (1986) 1093, at 1113-1120;
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AN X0 “sufficiently severe or pervasive” 17D N3 1TIVA D TN ()
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QPN TVIRYR MUWIAnT KRS P11 ,0wss Mvviennw Ty %1205 7 p1Tow Yy
“NPWwTH DI B3N TR TTIOAT 5 ,AN30XDT U Pudwn 77 [
7AMY 1127307 1N9% AV DOPR TN DY NpUsud PR LITEvR RN
;M w7y 0Mab ’Y2 RN

MYVA TR Y nrn T Y Taven Y nobmnn immng nvve ()
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WIPHANM DR N DVPI KON AV NTINR 7T 2°0 *D72¥ MR My'amn
YLD MNND DRAINT 2Y 1avn MRy P 1raTp nYapn bewnana Yo
T TN 1702 OURDEY 00790 1YY ¥ap vEwnTNa 731, 1P0InYITIR Ay
TR NPRW TTNY YTV IYRIAY e ATIeRY onva Tavn Y amming nhrwa
ASmyon 2o ®5D DI MIRWIT DR RO 590 vOwRT A Y RY

TNYW MWRNT DR BNDR Meritor INRYY 0MW2 MDINT NIRDIYE NRYOD
oYy MW PRI "BYD NTIPTAN DR RYT L rPYn vownnTna Yv 1Tpes
DPPn FT0RY TAVDT YW INTINR DX NN 7R3 WA D% v Tna A6y
Yw orwan 0Pl TR MR U2 YRR 0yuR NNk YO Ny 72730 200
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Susan Estrich (supra, note 4), pp.826-834; Wendy Pollack (supra, note 40), pp. 55-59;
Nicolle Lipper (supra, note 3), p. 320; Beverly Earle and Gerald Madek (supra, note 3),
.p. 53

.Ann Juliano (supra, note 4), pp. 1582-1587 11,naMp Wk 43

.Wendy Pollack (supra, note 40), p. 59; Glenn George (supra, note 9), pp. 20-26 44

Sara Needleman Kline “Sexual Harassment, Wrongful Discharge and Employer Liability: 45
the Employer’s Dilemra”™ 43 Am. U. L. Rev. 191, 206-209; Susar Estrich (supra, note 4),
pp. 853-858; Nicolle Lipper (supra, note 3), p. 326: The court’s reluctance to impose a
strict liability standard for this type of harassment is remarkable when one considers that
.courts routinely hold employers strictly liable for other title 7 violations

nTped TRV MED EENY PR TN RUNa (IROMBW) 1"T°pRD AWPLR TN AYAIR 46
MIYTINN MUYD DR T O DT BETRTNR YUY (34 vn b Meritor prava
.200 /Y3 (3 e 2w Morewitz iR .ATRIA U3 18 1R 85 s o ovaps
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nx PP nnnn 6th Circuitn YW *Y771on LOYRARMPA X°XIN TNEY 1986 NIWI 933
1997 gPUIDwR “EREN7T Y3 DX Mt T XYW 47 Rabidue 71V PIRTP0D
9w 717y TMnn MPnT D ¥ap vswan 2 4%ann mprTuDwa oy T
Wi Y93 nR owath qank am 01 ,nnep aTna M 03 WOR 70 Rabidue
DIAT VDWW YW 13°77PODI PRI D°LIDR 11 LYK .4%UID2 NYINA DRI NITW

:Keith

...Computer Division Supervisor Hugo Denry regularly spewed
anti-female obscenity. Henry routinely referred to women as ‘whores’,
‘cunt’, ‘pussy’ and ‘tits’. Of plaintiff, Henry specifically remarked “All
that bitch needs is a good lay’ and called her ‘fat ass” 50,

nPEINIMD MRN Y33 7Yk A3 v oM monTnn by qouw nyainn
MR XY ,AYMNT 202 MTIORR Y Mvnn MY ewn mmng v masnn
AR K2 AbMAn mnd wn I Re  nmawn Yve Sw omomwa mnbn
LINTI2YN NI 79070 137 YW 19902 RSN
Y0 m™Iva T UBWATTNM WTR Meritor PUIV2 MW nvMIRY 0ONTNR2
w7 NIMY N30 301 IPPD 770N P32 NN 1957 0737 DOWITN Rabidue
9y “unwelcomeness™ 7 TI0? DA MDA ¥ ,¥ap wDwHn N SInMwoR nba

.Rabidue v. Osceola Refining Co. 805 F.2d 611 (6th Cir., 1986) 47
Glenn George (supra, note 9), pp. 18-19; :1X7 P"IA-poOT? M2p1 ITAMPP2 PRM™NA? 48
Mary Joe Shaney (supra, note 42), pp. 1122-1123; Ann Juliano (supra. note 4), pp.
1579-1587; Sara Needleman Kline (supra, note 45), footnote 55; Susan Collins {(supra,
note 4), pp. 1522-1525; Susan Estrich (supra, note 4), pp. 843-847; Wendy Pollack (supra,
note 40), pp. 62-69; Nicolle R. Lipper (supra. note 3), pp. 322-323; Earle & Madek (supra,
anote 3), p. 56
“Henry was an extremely vulgar and crude individual who customartly made obscene 49
comments about women generally, and on occasion, directed such obscenities to the
.plaintiff. Management was aware of Henry's vulgarity...” (Rabidue (supra, note 47} p. 615)
624 083,00 50
: Glenn George DR MRDMW "B 51
If proving a quid pro quo case is difficult, the legal obstacies placed in the hostile
environment victim’s path are almost insurmountable in all but the most extreme
cases — and sometimes not even then ((supra, note 9), p.18).
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*5-by 199N YTIE AN TR Y3 D DYNT YY 00, YA DR MR Aa0uEn
P07 QTN YD TPINY Y, IUPTIINRT T RN D7YY .OvI20ED DINaD W
19 99,197 ,ATIay ORI MYHAYN YT 0NN RO DR T8 RM R
70 ;TN 2PY WP FTHI NVADI NIRRT ITPEN NN9Y N byl oy
IpY AN TREY RO YD M2PLPTI0T NANT DTYY IN? Y 0 L vapy o Y
TYUAD NIPADI SWIZPHI TNPHN NI 021 ,ATIAYT WINI NMYAWD YT T
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72 7207, Wendy Pollack 18772

The Rabidue court greatly reduces any hope that women will have their

experiences acknowledged and treated serfously through its adherence to

Rehnguist’s flawed reasoning in Meritor {supra, note 40, p. 63).
n1yn ) Hensorn N3%02 1WapIw TGN AUURAN DR UINA N0M LBOYDRTTD AWIRY 52
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PR T3 JEING 9277 NN TRRY NYIING TORD W/ 0P TN T TN2Y0 DR WK
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NSV NI0HT ; AVIWA D0 OWEIT TEERY MmN P TN DYID R MY L NETRD ATay
wWB) PTIT7 AN TS0 ATREI SRV A3 AvaR TN 02 0 ot nvang by o o
PR *2 IV, IRD 03 3 PIYI2 Y 19, PI0 0D 03 $IMN ATRI IPNID AN 73 I W
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“nva J3Ellison PUIVA IV PIRTPOD DN Rabidue NOYRY TIPONMMDTR
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It cannot seriously be disputed that in some work environiments, humor and
language are rough hewn and vulgar. Sexual jokes, sexual conversations and
girlie magazines may abound. Title VII was not meant to — or can — change
this (p. 430).
-1525 'pya (4 71¥n ,%w%) Susan Collins 1T Rabidue n3%n Y0 nOT neneenn e
1522
.Ellison v. Brady 924 F.2d 872 (9th Cir., 1991) 353
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[So] long as the environment would reasonably be perceived, and is
perceived as hostile or abusive — there is no need for it o be
psychologically injurious.
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“reasonable person” MY YHARYA? 1TYIN LBYRIR YW MR ,AMNLY
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30 MIPYenn Bw parpb MoRTnan YN DY DLWD DRI 71307
175 ,0°%TER UBWHANTIND TT-PY 10D YR NTN3 reasonable person’ i1 2R
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mMTpIn, 72757 “totality of the circumstances™ 71 ,“sufficiently severe or pervasive”

Harris v. Forklift Systems 114 S.Ct. 367 (1993) 54
.1539 'n¥2 (4 9, 7v) Susan Collins 31 17 77191 MY 55
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