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It shall be an unlawful employment practice for an employer to fail

or refuse to hire or to discharge any individual or otherwise to

discriminate against any individual with respect to his

compensation, terms, conditions, or privileges of employment,

because of such individual's race, color, religion, sex, or national

origin.8
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To remind a man of his sexuality is to remind him of his powr; to remind a woman of sexuality
is to remind her of her vulnerability (Hughes, supra, note 3, p. 6).
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Viewed as a manifestation of gendered, as well as economic, power relations and as a form
of sex discrimination, sexual harassment doctrine is properly applicable only to comments
and conduct by men against women, and perhaps to similar treatment of gay men by straight
men.
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NI'RTY PIN% 7 N0 NMMaoNa |'n 0'0Q 7Y NMIIOK N'790 NN NTay v
DY ' 'oN' 0"?7 NWATI — NYAIND — NTAWVA D I'N "N NITAY DIFNATRD
N7n7X D yap |"TN-09 .NI0I9 — NYNIT? NNY'N7 navownl LNy nmnn
N'97D MY on' TINW NXIN N1 P71 ,NTI0M NN X7 NWUR Nyaimn ANt
2w 11Y7al ' 0'0a 7V NN*79n ,27 ,X'N NYAINN NTI0N .0NX D' T2 NnivY
‘Richey voIwn

The conduct of the plaintiffs supervisor created an artificial barrier to
employment which was placed before one gender and not before the other,
despite the fact that both genders were similarly situate.?*

-N V'RYN L, NYAINN 7Y 011 NNNXR NITAWY DA TY0N 70NN NIMNnY |1i'n
7 NTI0IN 17 2790 DN DTIVNN AN DXRD D7RYN DX ('Y ¥ 09wNn
.NT27 nyamn

Barnes v. Train 13 FEP Cases 123 (D.D.C. 1974); Corne v. :Dn DawxAn [7Tn-j700 2
Bausch & Lomb 390 F. Supp. 161 (D. Ariz. 1975); Tompkins v. PSE — G 422 F. Supp. 553
n7x '1-'poo (D.N.J. 1976); Miller v. Bank of America 418 F. Supp. 233 (N.D. Cal. 1976)
.57-100 'nya ,'v2n 719 ,(3 nyn ,7'wh) 1'7n 7w N1902 12d 0'NNIN DNNXI
.Williams v. Saxbe 413 F. Supp. 654 (D.C.Cir. 1976) **

.657-658 'mya ,nw
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[n) Robinson vDIWUN TWKD ,7ayn 1101 Saxbe N>7n NYAPIY TNKR7 MWD
UKD ["TN-709 NX 1901 ,Barnes nNaan Yw vy nx 72t (3™ Circuit-n
AxoWa ©.nmn nTonn nraoa P 0TI DY WITY NMAN-NINANKY [NY
['TN-709 17'X1 721 o0 Barnes 7w nny'an nnnm ,1974 niwa ,niwxin
, Saxbe N2 W NT7 NNIT 17 V71 101210 VDIV .N'MNYV 7D NXR 727 NYIWI
0'02 7V 1IOK N'79N X'N NTAY 7W N1 NNTIVN D NIYO 0101 DWYT ' YAyl
JVAINN W QTN DX AR 17'K NTI0E AN NYWKR 7D D NDINT NIX 'R,
:NNNX D'7'N1) NNIFN2 NIMVIA 'Y IR 1IT0IN (D2 X71) D'l A D NN '
0'01 7V N'79NN NIV NUNYWI AN'N TAKD DMAA D'YWI DINNN TI0N 17K N
,NTIVN7 YT 2'0YNn D' N2 ,NMPNN NI'01A D DA YA 102N VDIYN .(I'n
['A2 NIMNX 190 IANNY7 YT .Nyun MImnn NIRNINNY AaR'm nimnx 12y nn
N'N NTI0N NOIXD NI'TA YIAE? Taynn 7V ,]101'2N yag ,N'n nTion
"2V, NIMM NIMLVN 7Y NN 721907 7w nan R 1y ;0N nang
.NNY DI7'Y 7V NTRON )N DT T 7Y AwaImy M na 171y 7907

-NININD VOYNN-'NA W NNTIN DNTAY D290 N7X NIZ'09 NIapya
N'N NTIVNA VLOYN-'NA NI N N DNNIkRN 70-0 NRwalr ,nMan
N2INY NIIYRIN NI'NA NITI0NN L' 0'02 7Y NMIIOK N'79ND NTIAvn DIpna
NIYAINN IYAT 0N 0N NI L"quid pro quo” alon 1IN [I'Miwa Nivaimd
NITI0N .NVIS — D NIYY7 127'0WNI ,NIMM NRIN NIAI0 [NV DImn? 1ayvn?
NrioN"NNa  NIKLANNN NIMVN M1 — "hostile  environment” 210N
— [NTIQY 'XIN2 NIYAIDI NITAIYA N DX DNNNNRN ,NI7'9YNl NIAY7yn NI'vo'oio
DA O ,Barnes-1 Saxbe |'TN-'7091 D'UDIYAN IND .ANI' WNIRA 27w 71 1NDIN
NO'SN NNA0N2 N'I'AN NTIVNN NIY'AN DX IN2 OINKRD D779 D'UDIYN
N'79N0 X'N NTAY W D' ATI0N D AR IT AW Imn  NM01I00MIRD I'un
N7'091 NTAIN NTAIWVI TAY .T0INM AN X7 NNIZN Naa Tay 17 pY L' 0'oa 7y
ON' NNIDN NYKRN 7U N'1'n NTI0N D YA P91 ,NTIAvN ‘RN IX? "omit™
' 0'0a 7y n*79n nunnl "omiT 9% "naw”

.Barnes v. Costle 561 F.rd 983 (D.C.Cir 1977) *° |
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NIANINN '019'0 AWI7Y D vap (12 %, nirnan EEOC-n nono 1980 nmiwa
?IN7 7 n'0 '9-7y NIIOK N'79N X'NY ,N'1'Nn N TIVN D'IINN ATIAYN DIZN NN
,("unwelcome") nNd>112 N7ApENN NI'RY N''A NIANINN NIFNNTRD DR
NnMmM [AY NNNX NI217'n IX NrO'S NIFANINNIE NI AXIN DALY Nivpa
'NIN DN N7 Ny (X) DX N DTN IR AR DIFRNINN L NInNa
N7 0'02 NN N7 NIY'N-'R IR NI () OX IR (MO IR 7)) npoyn?
V191 1M IX DMAY7 1TV |0 (2) DX IR ;TAI2 DNIYEN DIMPIoyN Nivnn
NTIAY NYIXR NOYY7 IR TAWY 7w wixpnn 1Tpona N0 ‘M7 ninaynnt
EEOC-n y™2' IM njzn %92 ' Nwaip nrninn 2.namvn I DY, NntRn
nMnR? WK 2.aTavn DI7N] NIQ'0IN 71701 IXT DAIM nianann 7D 1Ak
'NINKR Taynn L7 [n'o 7w 07750 NNpy? oRNNA D NIYAIR NI'NINN ,Taynn
NXTI L7 N7 IN 1MYON NN LINXY XD YX'Y DM 2TI0N7 AR NIKONX
29 w192 N7V 0K DX X1 NNIAKD NIRNNAN NITIK YT X7 T2Unn DX 9
NIQ'01 N'7Y IX NMINN NI'RY) 1INW'7?D Ty 7w 1M nTI0n? 'RINR T'ayn
JIANINNN NITIR LINY0N INX DTR IX KID,NYT? 2 )Y IR VT DX (]"avn
%0 aynn 'Y 07N DT DTV DA DX T NIMARA NNYAY 715 Tavn
NTIVNAN NY9IN 710'N7 NI 7'v 20 X' NYNIR D NREND Nvap Ty
NIYTINN NN2ANY DU2'0IDIN DFTYX V1717 0DMY D TAYN LD 7V QWX NN
NN97 ,NM7In NIY10 viap? ,n'd7 n'onn N Ty yaant ,nyoiny
NITIX 217NN7 DNIDT 1272 DA'TAY DR YT ,XWUNT NIYAY NN2an7 0121120
¥ nimm nimon

EEOC Guidelines on Sexual Harassment, 45 Fed. Reg. 74, 674-677, to be codified at 29 2°
C.FR. 1604.11 (a)-g).

"Harassment on the basis of sex is a violation of section 703 of Title VII. Unwelcome
sexual advances, requests for sexual favors, and other vrbal or physical conduct of a sexual
nature constitute sexual harassment when (1) submission to such conduct is made either
explicitly a term or condition of an individuals employment, (2) submission to or rejection of
such conduct by an individual is used as the basis for employment decisions affecting such
individual, or (3) such conduct has the purpose or effect of unreasonably interfering with an
individuals work performance or creati8ng an intimidating, hostile or offensive working
.environment (1604.11 (a)g "
"In determining whether alleged conduct constitutes sexual harassment, the Commission =8
will look at the record as a whole and at the totality of the circumstances, such as the nature
of a sexual advances and the context in which the alleged incidents occurred. The
particular action will be mAde from the facts, on a case by .determination of the legality of a
.case basis (1604.11 (b)g "
.1604.11(c)
ST TRV 1A NYXIAY DR NTI0NY7 oN nniT T'avn NN vaip (e) jup 9o .1604.11(d) 80
D'TAIYN YU N'790 NN "' 0'0a 7y Tay'? NXan NI [nn D yaip (g) v 9o .1604.11(f) 8
.0"NKRN
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7w qpIn Ni7ya 'R DTIAYN DIPNa D' nTon? ona EEOC-n nirman
NI'WID IX DNN D770 ,NI'NINN NI IXA'R DAY VOWN-'NA ,NNT DY .2"NN 71N
N'NNN NINTNRN ENT 10RO-NT [NIX 1290 D21 ,[N7W NINxN¥N IX NIANN
0VOYNN-NI [N WNNWN ,NI'NINN D109 WNX7 o'Mvw ,1982 miwa .1 ninna
DYY 'Y '0IRTA NNy 0002 2Henson awa 111 Circuit-n YW TN
N7 7apm N1y D20 aion N NTIVN A YN N'OID'Y NIONT' NN
0N ,N'AN NTIVNN RYIN ZIND ATONN 0'017 NIFNINN I'N NYY NNINAY
33 vIPa N1 N0

Yinyh? NMAN-NIXIR W oIMun 05wUNnn-N MIwR1? nixa 1986 miwa

NT 'Y ANOY |'TN-709 NIYXAXAI ,N'MN NTIVNN NMAI0A |'T-709 7V NIV

10N "IN NTIVN DA D POS LVOYNN-N .N"AI0Q NA'NAN INTAY NX YAy
JIPNATRN NIFTA PIN 7 1'0 '9-7un 110X 790 niinn hostile environment

.Henson v. City of Dundee 682 F.2d 897 (1 1" Cir., 1982) 82

Yamn Yww 0mav¥n nmo' awmn Henson Mya vownn-na vap EEOC-n nirman ooa 7y &
nx¥1P? 7' nwn yamn (1) :Ny n20 aion N NTVN Y prima facie niyov 0017 1> NINY
NN NNINNY (IUn 2 IR) qivn yaimn (2) ;0 axnp Nn 0'wan nxiay) 7 [pto 'T-7y mian
NININN NIYXIAL YR XR'D NIFNNN '9-7y N nTion) EEOC-n nirnina nnmand nam nTion
"unwelcome" ' yap Henson |™ya vownn-na .("unwelcome” :ani7> ,N>112 n7apnl X7w nam
DTN NI%d ,1A'0P"AI0 [N2N '9-7Y YAINYT DI IR WWRILNNIK ['ATN K7 YVAINNY NIRNINN 1vnwn
In order to constitute harassment, this conduct must be unwelcome in the :na'xn xinw '©3 1Van
sense that the employee did not solicit it, and in the sense that the employee regarded the
yamn 7w n'n w2 nvar nn nmvnn (3) ;conduct as undesirable or offensive (p. 903)
NITAIYI D'TAIY TI0N T2AYNY DIgn D NIYAI9 yaip vownn-Nn1a .7 [n'o nwnm "based on sex")
'NIN NN NNYY? TD 2T NXIS AN IR X' N nTonn (4) ;(904 'ny .ow .07 'Nan DYpRt K7 TRRD
"For sexual harassment to state a claim under Title VII, it must be sufficiently ) nTiavn
pervasive so as to alter the conditions of employment and create an abusive working
NTILN DTN TR VIAR? T Y L EEOC-nnirnin nx yn'x vownn-na .environment” (p. 904)
"the totality of the circumstances" :nTiavn Dipna niaroan 7171 NX INQ7 W' .A¥ID1 AN'n N
(5) ;(xinw 210 DIYN "wnn" PT1 NIKINYT NOMIX NIR NYAIND D YATH UOUNN-N'A [ NRT DY (DY)
nx1n yag EEOC-n nirminn vswnn-n'a nvo IT nTI) ["IYN NIA'01A NTIVNY 'RINK Taynn
ANK TAW2A 17W ANKR T2V 72 IX 1NY0N NIMN 1YXAY DM NTI0NY7 'RINK Tyn 2'97 NP Nn¥nixn
' EEOC-n nTy nx 727 X7 09wnn N ni?d .nTionn NITIR T 1170 Y IR YT DR 70 17
NTNX NIMNR T2yn 7V 2'nNnY% N2 ,NU7Nm NIMNR 'RINKR TaYN XN Namn T 28 nTion? ona
7N 'T-2V NN2INY NINYI TN NYLT D L0019 VOWNN-NA .NAINA 7Y ATI0NI TA 7w TN 1Ay
nimo' (905 'nya ,ow) nTIAvN DIFN2 XIS AN ATI0N D ANdIN T 7Y IR TAynY? Tan wnang
NITLVNY NION"NNY 'VOWNN 0'01N I'NI,0A1 VOWN 'MA 'T' 7V IXNIX ,0IY NI'NYIDAI D'II'WA 07X
:D'TIR T-'P09 W 72V N1 nTMa Jnnon Henson  |taya uownn-na D LIyt (707 X1, NIMm
Bundy v. Jackson 641 F. 2d 934, (D.C. Cir., 1981); Rogers v. EEOC 454 F. 2d 234 (5" Cir.,
qui a10n N1 NTILVNA ;TA72 NIMY D20 A0NN' NTIVNA AN Henson ndn D Ly Ty (1971
DA 2N'OoN 21,07 N0 X' DN YN N7 NYXIN D DY NITIO NINY NyaInn 7y pro quo
.NTIAYN DI N7 ARXINY
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nnyana I'ovn vownn-na T 1986 mwn ** Meritor |"wa "Tn-pooa
NNYY |' 'oN' Nny 077 N'7Y MIMN? NNN DY YIIX JYNL YUK NTAY 7w
NI7N NwIn X7 NTAYN .ANTYN DX TARN 17 210N OXY YYN JINN ,'Mys
— NINN QY7 NNNNNNWII L, NDYINN NWOINT7 NRY' 1017 .N1imnn Ta1d 7'oyn?
D Rehnquist vOIUN yap [I'7vn VO WYNN-NA W M TPN PT-7091 .NIVIS
111 ,hostile environment a1on N'2'n ATIVN DYIINN DYDY NXINY D'YN'RND
nNoIN NX yn'X Rehnquist voIWUN .7 N'0 '9-7y N'79N NN 1> NTILVN
DNIYIYY? TON VOWNN-N TV D7 DTIR DY YOI IT NMA10 7V N7NInY
10N NI NTIVN 7Y N DwY D 091 > Henson "wa 11" Circuit-n Yw
N9'7Nn IX NMIMN NN TI0NAN 7Y IMIANINN D NIN7 ny1ann 7y "n1iy naae”
'DMY™ DNIR NDOINENTIAYN 'KIN DX MYNN NT'N

For sexual harassment to be actionable it must be sufficiently severe or
pervasive to alter conditions of employment and create an abusive workin%
environment.®

75 IN 1NyuN MmN 1YxAY NN NTI0NY 'RINK T'ayn 0'9%7 NP Nnxnixn
NTI0NN NITIR NYT? 'Y DAY IR YT DX 70 179 DK TAa 179 NKR 1Ay
nimn 'T-%Y nTvNn%? ona D EEOC-n ny 7y 7ap X7 vOSwnn-nt niod
127 AT'AX NIMNR TAyn 7Y 7'Nn% Nal ,nounim niMnX 'RNK TN XY
NIN1I TAyN NYT D L0719 UOYNN-NA .NAINA 727U NTIVNI TAIY 7¢ ATI0N
NN'N NTIONN D AN T 7Y IR TAYNY Tan wRanY naivn -2y nnoing
,001Y NI'wI91I 0'1'wA 07X NiTo' (905 'mya ,0w) NTIAvN DIna nXIo
' NITVNYT7 NIONTNNY 'U95WNN 0'0aN I'NI ,0'20 VOWN-'N 'T-7V I¥NIN
N2'0 20N N'I'N NTIVNA N7N Henson [*ya VOWNN-NA D LIX' .|707 I
DY NITIO' N'DINY NYAINN 7y quid pro quo 10N N1 NTIVNA ;TA7] MY
DIPN N'2'7 NIXXINYG D12 2N'oN 21,07 N2Y'0 X' D, NYXN N7 NYXIN D
—|'n 'oN' Ny D"{77 N7 NINNN NYAT? NTAVN 7Y NNy« D L7091 .ATIAYN
— nT¥n ("voluntary") "n11o> X7" MIanINN N1*N22 I'N D'ON'A D DTN NI
NN DON DX 111X 121N [NANN .'YUDINN NMIXY NN NaNl DTN D D'T'yn DI'R
-0 |N2N) NDM2 INIK NNT'7 DN K7X ,N™MY N92IY 1D WR7 Y1d'n? NTavn
,ND10] TWPN DX 0727 X7 X NINY1 NTAIVN QWK D L7091 .("welcomeness”
N Yap NNT OY 2. 0'02 Y 79N DMINNN DY ATIAY AN Nnnn Y
DN NYAINN NTAYN ¢ 0"2'0R1IAN59N WIA701 1T 1120 D [I'7Yn 0dwnn
.N2712 NI NIMSN DX NTAWN D727 DR N7RUN N1'NAY7 NIroan NirRn
WX L,DNIVIYT7 UOUNN N Y INV7NN DX [I'7VN VOYNN-N 190 IT DT
38 AT Awpna NYaImn Y ANRNINNENWIAY DITIR 2'WNN NRYO DX YINYY 171'0

.Meritor Savings Bank v. Vinson 477 U.S. 57 (1986) 8

NTIAVN DI7N2 N'YYTA NTI0NY7 oNA 27 DTIR NYA7IY nnonn NX yn'x (32 nayn ,'7w7) Henson
.(33 nyn 'my7) Rogers "wa
.67 'nva (34 nwn 9w4) Meritor %

"The gravement of any sexual harassment claim is that the alleged sexual advances were
'unwelcome'. The correct inquiry is whether respondent by her conduct indicated that the
alleged sexual advances were unwelcome, not whether her actual participation in sexual
.intercourse was voluntary (ibid, p. 68:)3 "

"While 'voluntariness' in the sense of consent is not a defense to such a claim, it does not
complainants sexually provocative speech or dress is irrelevant as a matter follow that of law
in determining whether he or she found particular sexual advances unwelcome. To the
.country, such evidence is obviously relevant (ibid, p. 69) "
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29 NNRT DX NP7 DR royn? NN nwan-'R ' Meritor |*aya 7091 TIY
yanl VOSYNN-NA ,NNT OY .M 0'02 7V NIIOK N'79N |22 INIX YIANT7 NTaIvN
1970 T'aYNn NIMNX NYARY7 (D10 [N2NN 1NN NNPRYN N7RYW2 Vy10nMm nxina
-N' .nyon namn T-2y nyxiaw hostile environment aion N ATILON
NN NTIVN? TAyn Y NO7NIM NIMNR N700 D YR PONOoN LOWNN
2V 21,01 NN 701 '0NIVIR [DIX NIYYYT NDMIX NI'R 1MYy0N NINN YX'y
NNOW NNYL YAl LP7 .0'n nintwn 99D NR DA [INQ7  VOSWNN-'MA
T-2VY NYXIAW N'n DTI0NT7 07N NIMNR Taynn 7Y n7'0nw 02 ivavn

¥ niyaan nindwn Y IR YYD IN2Y7 X972 1nyon namn

N'N N'AI0 Y 7V NI ATVN D97, Meritor NN NYAIY NINRYR NYIdNN
NTIVN 7Y 'VOWNN YN NINNOSNN] QYN AW 790 K77 NN'DL,NIOK N'790
QX NIANRN M PN ,mngm NNIZRAY 1T TN-P0D 7w 021 D'0A'D D7IXK ;NN
nnomn Mzan Ay “Cannnn %y o''exn TN-poo YW MNON D 1N10

NN NITI7 non''Nn |*TN-7092

"This debate over the appropriate standard for employer liability has a rather abstract %

We therefore decline the parties .quality about it given the state of the record in this case
invitation to issue a definitive rule on employer liability, but we do agree with the EEOC that
Congress wanted courts to look to agency principles for guidance in this area. While such
common law principles may not be transferable in all their particulars to Title VII, Congress'
decision to define 'employer' to include any 'agent’ as an employer, 42 U.S.C. 2000(b), surely
evinces an intent to place some limits on the acts of employees for which employers under
Title VII are to be held responsible. For this reason we hold that the Court of Appeals erred in
concluding that employers are always automatically liable for sexual harassment by their

.supervisors (ibid, p. 72) "
NI'NY% NdMY 1INYLN NINA YW NTIVAY? TAYRD NIMNX D 130 01y nyTa Marshall veiwn B Iy
-0 YUINW YT DN D L)X Ty (74-77 'nya ,0w) 7 [n'o '9-7y NINNK NIY'AN X'NY DY ,NLV7NIN
Tayn 7Y NLV7NIM NIMNXY ont NN INTyn nvo Xin Meritor "y I"7vin veswnn-na7? EEOC

D nTayvn Nxk EEOC-n y'an Meritor |"ya .nirmana nyiap 1T '9) ,inyon nimn 7w nam nmon?
.NTIVNN NITIN NI7NA TAYN7 N9 NNWOX NYAIMY? NN OX [IN27 W' Tayn 7Y NIMNR 1700 DOV
D0 190 Taynn 7Y NIMNR 27010 (1MN N1 (71 'nya ,aw) ATAR2 IT nTaY 172 2NN 'usIY

.Nicole R. Lipper (supra, note 3), pp. 325-327 I1x1 .07 0'w1 I'd X7 T2ayn? NIi7n nwan
Meritor :1573 'nva ,(4 nwn 2w%) Ann Juliano Yw anTny fun? Ix0 40
Potentially represents a significant step forward for women in securing workplace
free of sexual harassment. However, the decision also undermines that progress
because, although the Court requires a showing that the conduct was
unwelcome, it also allows evidence of the plaintiff's speech and dress in
determining 'unwelcomeness. '
Wendy Pollack "Sexual Harassment: Women's ix2 ,ani' nrmipa gyl nmiT nimayy

Experience vs. Legal Definitions" 13 Harvard Women's L.J. (1990) 35 pp. 55-63 (especially

pp- 61-62), Susan Estrich (supra, note 4), pp. 825-834; Glenn George (supra, note 9), pp. 13-
.16
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NIMoN NX "Nd>11a N7 NTVMN N DTN VOYWNN-N W INITEANN (K)
NINY 'TDINN XYIIN N 270 nnivn X nv'on ("welcomeness”-n T10') NiI'mn
NNI7NNN N2V 7R '0I9'YN IPATA IR NM19N1 T0NN 7¢ ATA0NRN INIANINN
NN N'97 0T Wpnd vodwNN-Nfa DIRY EEOC-n nv'nin .aninanni
nionnn nrnm *' nTavn 017N "NIaroin 717on" NIRT |n2rn% Nd*Mx nyaimn
NIANINNN N NYTN DX N'on? 0%y n"valY 'M7a 07 NroId'Y
nNT'R X7 D NDINT Nyamn 7y nainn N70n DNRT DON' .NNxXY QTonn
7 n'o '9-%y Nny'an 7y 0'7nn 07700 NIRNPYN N NVIo ,n791n OoN' N>M1]
NIY'AN NNy? N2'M NTI0N A2 NIYRAN a7 n7on1  NIFNATRN NIFRTY 71Ny

“2-nnnx n'7on

DRN N7RYYT N0 NIFRY DN WAINN 70 w71 N T 91 D nyvapn (Q)
niITpAnn nrnm nimn nimen nx ("welcomeness”) "n>1aa a7y
43;1'10nn 7¢ INININN nipna "nniMmom™" nyamn 7w nnrr'w'Ra

nmn x'n "sufficiently severe or pervasive" n'‘nn n'1m nTI0N D nYNTA (1)
D NDINY DN7D'W NYAIM 71 D NS NNO NNNID XN AT NN X710
niynun "ArT nmn" ANt nTIonn D Iyu7 N'RIT MmN 'wol 211 N7 0N
ANK7 71 N'WOY NMVLVINNNY TV 71207 DY NIMVM 2y D XD 72T
NTIVNN D ,NNAVXNAN NYNTN N'0OUN N7'Y N7 DIPN D'AYYN NIVVINNN
NN NTIVN PY NPT NI'R ,NTIAYN 'RINA "1'w™? pna% nonx nimnn

g "™ DAt 72,07 NNoYR "N N0t pnYy avidy

nyoun MM 7¢ N''n ATI0N 227 TN Y No7NImn IMMNR NY (T)
[PY ,NI'NTRN NI'DTA PIN? 7 n'0 7w Madin N1% n'min nTvnn DX NDOIN
INTA DON' .NO7NIM XN Taynn NIMNXK DT R'o 'S-7V NINNXK NIv'ana
NIANINN 2V T'ayn NIMNR? 21T [1M0p Nyapn 05uUnn-N' 7Y IMipnnnn
DUNNAXYY 0'770 MYY? yap' vown-nfa 721 ,N'0INITIN NI'AT 1INyoun Mimn
T2V NYNXIAYW N'' NTI0NT7 ON'f TN W INIMNK N7XYA LT DAIYN D110
X77 NIdININ NINDWN DX IRWNTLT77D 0OWUNN-N VA1 X7 ,MIimn 1N11'RY 1Ty

4 qapn '
'nyva ,(34 nwn '1v7) Meritor-a 2Dt 180 D (26 nwn w?) EEOC-n nman 0 41 40
.69

Ann Juliano (supra, note 4), pp. 1574-1587; Mary Jo Shaney Perceptions of Harm; the 42

Consent Defense in Sexual harassment Cases 71 Lowa L.R. (1986) 1093, at 1113-1120;
Susan Estrich (supra, note 4), pp. 826-834; Wendy Pollack (supra, note 40), pp. 55-59;
.Nicolle Lipper (supra, note 3), p. 320; Beverly Earle and Gerald Madek (supra, note 3), p. 53

.Ann Juliano (supra, note 4), pp. 1582-1587 o1 ,nnTip mwn Ik *°

.Wendy Pollack (supra, note 40), p. 59; Glenn George (supra, note 9), pp. 20-26 4

Sara Needleman Kiline "Sexual Harassment, Wrongful Dischare ad Employer Liability: the ~ *°
Employers Dilemma™ 43 Am.U.L. Rev. 191, 206-209; Susan Estrich (supra, note 4), pp. 853-
858; Nicolle Lipper (supra, note 3), p. 326; The court's reluctance to impose a strict liability
standard for this type of Harassment is remarkable when one considers that courts routinely
.hold employers strictly liable for other title 7 violations
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1 yap vownn N *.any mTER-'VOWN DYT NI 179N DUVID'WA "D'RLN"N
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D'v1on 0 vyn Y.L NYANN DRI NITUYN D'WAR Y7 K Y'ownYl 9anY

‘Keith vlymn VoIV 7w 1'T-7091 D'XAIN

...Computer Division Supervisor Hugo Denry regularly spewed
anti-female obscenity. Henry routinely referred to women as
'whores', 'cunt’, 'pussy' and 'tits'. Of plaintiff, Henry specifically
remarked 'All that bitch needs is a good lay' and called her 'fat
ass'.*®
NI'DNAMID NIINN 7% TIAY? NX72IR IT N*Y217'n nion»nn 7y qonvy ,nyaimn
NIAX K1 ,N7NINN 192 NITIVNN 7V NNI7NN ,NI7'9WN NINNNA D'YW] NIAYNN

NN X7 NNINN .Anmd N N grw  NImwn 97 % nisnivn nnin
.NNTIAYNA DNIX NNV 12T 7w 191021 N'NRIYNY

|"Y2 |"TN-709 TNKR7Y NIYA 1INV NN NTIVN XY (IYJOWIE)W) I'T-'709 NWUMN 1NN NYaIX 46

D DYapa NIYAIMN NIYo DX INT ,0Maw? o1 vown-na 1 9y (34 navn 'wh) Meritor
.200 'nya ,(3 nwyn '7my") Morewitz nx1 .nI'kdn 701 DX 1NN X7 NIYaIMN

.Rabidue v. Osceola Refining Co. 805 F.2d 611 (6" Cir., 1986) *’

Glenn George (supra, note 9), pp. 18-19; Mary :Ix1 [\Tn-7097 NI ArMAPA nrlont Ny *
Joe Shaney (supra, note 42), pp. 1122-1123; Ann Juliano (supra, note 4), pp. 1579-1587;
Sara Needleman Kline (supra, note 4), pp. 1522-1525; Susan Estrich (supra, note 4), pp. 843-
847; Wendy Pollack (supra, note 40), pp. 62-69; Nicolle R. Lipper (supra, note 3), pp. 322-
.323; Earle & Madek (supra, note 3), p. 56

"Henry was an extremely vulgar and crude individual who customarily made obscene ~ *°
comments about women generally, and on occasion, directed such obscenities to the plaintiff.
.Management was aware of Henrys vulgarity" (Rabidue (supra, note 47), p. 615)

.624 'nya ,nv 50
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,0"pN 2¥nn NX "Nd71a a7 097 ,nyaimn T nptn DX NTIAYN Dipna
namn v 1197 — EEOC-n 775 n'*ni1na 1aya 7091w [Nj'vn DIpNA .INIVIA 7y
NIINQ NYAD NTIVNN D IX DY NTIAY 'KIN NNIAY NIX' ATI0NN D NDING
D yayp Rabidue ™21 |TW VOYNN-NA — ATIAYN DIPNA DTSN 110 'N72A
NYAINN 7V D ,Y2p1 MR NON' .120X1 91K 1770 0'RINN W DX NDINT N7y
[NANN ' 7Y .0"M20VXN DNAN Y D=7V 1770 NIMo awn TR 7D NINYg
N'NY NN NTI0NA RN AN "Mon oA D Nome oty "aroprarn
ITIPON N71D' AN N2V TRy 17 D ,1D1,NTIAYA 'KINA NFNIYNYN AyIn NNiin
-2V NI DY D ,YaR1 )0 7Y qon ;NTIVNN ARY YR DTN NYA9] N'WINNN
'NINQ N'MIYAYN NYIn NTI0VNN APy NNIN NAXY KD D 20100 [Nann '9
NNIN ' NDIN7 YT .wnn Y Ny nyasl 'WwiXpnn ATIon N7t D1 L,NTIAYN
=72l NYR 'Ol P11 N7 DI D NDINT Y DTIAYN 'RIN2 DTNIvNwn ayan
NTIAY DN D Yyap vOYNN-N ,NTIAY 'KIN2 "NYIn"n NYUNAT? TWX .AndIn
[N NXTI ,NNY'AN] NYAINN NN X7 D721VNn1E TN 1M DTIon 1N nng
%2 "apan" NI I XY

:Glenn George nxt nnow 19> >

If proving a quid pro quo case is difficult, the legal obstacles placed in the hostile environment
victims path are almost insurmountable in all bjut the most extreme cases — and sometimes
not even then (supra, note 9), p. 18).
> n1on ,Wendy Pollack x1 p
The Rabidue court greatly reduces any hope that women will have their experiences
acknowledged and treated seriously through its adherence to Rehnquist's flawed reasoning in
Meritor (supra, note 40, p. 632.

.(32-33 nnyn ,'1w%) Henson n>%7n2a 1vapaw NITION nwMN DX UThn N01 UOWNN-N1I ,NWynY
nYmn NX NDIN7 NYamn 7y N1y 020 0N 1A' ATIvn 7w nyrana n'7xn? 1 D vap NN
-7 napm X7Y N nTI0NN N'720 D (2) ;naam axiap? notw R0 D (1) 0770 onavxnn nimon
NIIA'T (220 NX VOWNN-N [N2' NI NT-7Y N7a7N1 X7 NTIVNN D NNdINN NNA0NA ;Nd71a AT
IN/I , ' NTI0N 1N DTIAYN DIFN AWRD NTIAYN DINPA NIR'0IN 71700 IRY JIN2 NYaInn 7w awntl
N72pNN X7 NN NIRNINNN D NDINT NYAMN 7Y nYR' N0V [9IX2 12T7 NANI NNYY NYAINN UKD
NT'Na ANTIAYY NYNI5N NN nTvnn D (4) ;01 v nooian nn'n nTvnn D (3) ;N> AT
;TIVAINN 7Y 'w910 NAXNY 2NN 7T NNNAY NWAIS IX NIV ,NNUNN NTIAY D220 NIy Dal,NN10 M
T2 17 NNAI MINN DTN NNXY N2 Y9 NTIVAN D [N NDIN? Iamn 7V AT TI0' NN2IN NNaona
DIPN D NTAWN L[XD DA ;7Y Tay 17,720 DTRA DA NINN AT'NA YA AN D [ L'Ynn 'yl
190 N7 DIPna "DnoiNn” 1'a0N DTRN DAl X'D DA PY ,NYAIMN T W90 N1'm nTIon N nTIavn
,NT ['T-709 'WIT'N AN .1Nyun NIMnNN NIRNINNY7 Tayn nimnx g D (5) ;nmn n'wan nyas
NIANINNN '0I9T NN NRYY 1NN X7 7 N0 D Nyalgn IT X'N MIZ'an 211N ,'7IN ,NNdTY Njz0'dn
XNTIAY NINIENA D'NIND 0791001 DTN
It cannot seriously be disputed that in some work environments, humor and language are
rough hewn and vulgar. Sexual jokes, sexual conversations and girlie magazines may
abound. Title VIl was not meant to — or can — change this (p. 430).
.1525-1522 'ya (4 navn ,'7v%) Susan Collins k0 Rabidue n37n 7w noinl 'mrynn naxn?
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Viviene Rabidue % nny'an .N'Miynyn nT'Nl NOpNNn a'n X7 'Wwixpnn
.NV7NNN 72V W7 NNYWRA DX DNT |1F72V0 VOWNN NALLRIDR NNNT
n'oNo7Rn NX 9" Circuit-n 7w "1TON VOWNN-N v 1991 Mmawa ,manl
-na > Ellison ™A M@ "TN-709 NInTa ,Rabidue Nd7nY "maronans™n
:Rabidue n>7n7 N'n'Tn N'MO2 NIMAIYN NIV AR 'MW yayp Ellison 1w vownn
D, NIYILINYDD 'Y 271 NDINT NN NI'R NN NTIVNA NYAIm D N'WUR)
DTXN" DN 1'K NTIVNN NN DR TIRY? ' 1'o% "arppraikn [nann”
NT TN Ellison "ya 'TN-p0% |Nn Dy ."n1non nwxn” [nan X7x ,"on
[2Y2 NYIDNN TRA NIPINRN NR'09] INNONNY D'NION D'NITN YW 0T TA1D
D"MIY ,INI .|I'7VN VOYNN-NT 7W N90II NIWNNT7 MWIIN yipent , Meritor
NWIIQ 0N NIy 727 [1I'wn vownn-nta 0'on Ellison "ya no7nnn XY
NnpPI7NN% ona INTAY NX yY2Aan? *1O NKRTLNPIY D220 0N NN nTIon
JNXINNN N'0I9'WN

VOWNN-N1 q'oIn NI, Meritor N270 TR 'R ** 1993 miwn Harris |"T-709
— NIV N2'20N N0 NTAWY DIpN D NYRapn DX

[So] long as the environment would reasonably be perceived, and is perceived
as hostile or abusive — there is no need for it to be psychologically injurious.

NTAYN 'K NI'IY D20 210N N'' NTIVN ['A2 NYANA D X'N NR'09N NIynwn
N7y 70Ny "aropralon jnann” 701 i 'wnn 'wol pra NG ndnx
210N N'I'M NTIVN ['A2 NYAIMN 7V ' ,Yaj7) NRT OV .00IN — Rabidue N>7na
102N NTIEIN D NDINT NI "o aIR"Y [NANN NIYATA TINY'? N1y N0
1907 O AT N9 IX NIMN NN T0NN 79 IMinaNn "aon oTRN" v

NTIAYN DIPN2 NTIRON N712'2 YIa97 * 1 IX,"02My"? NNTIAY 'KiN NX

.Ellison v. Brady 924 F.2d 872 (9" Cir., 1991)
.Harris v. Forklift Systems 114 S.Ct. 367 (1993) **
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.3 qWo Uy PN unna aT My I
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.Earle & Madek (supra, note 3), pp. 61-67

23



PRP TPNN / NTIVN PH ION

NN ATI0NN KW NIPINAKA NP'090 NN AT 9'Woa 'MIjovw N1'y70a
DTN LOX LINT .ATIAVA DIPNa NN ATI0N N1MIYY N'097 711 X 'Mon' N
DT 7 IT¥2 ,NNT DY .N2'AN ATI0NN DINNA NI INRA NR'09n ¢ '1onn
N’ ATV N ATIVN 7Y NIS0I NIAIOA DA NP'09 NNN9NA AT 1IN

nTon1 %m nam amon % nikvonaniva nan nmvn % 90n-maa

v YN nrnATR N piny 7 mow on 8 %nnam aro v Yy nan
NIXIIN 7Y NdNO1 DINXRN D'AINNN N TAXR 722 NP'09n ,TA71 NTIAy Ninin
.DUNNXY DMV DINN 722 D'NNSNNA )21 NN NFATO  ,NNNKR DR'YEN
,D1TINY NIINND D0DI¥NAN DAY D''09YUN D'YR D'72NN D'MINNN 1 TR 702
X7 X ,NNIT DINIX NI NTI0N 7¢ DAIYA D'AINNA D090 D MR I
TAX 'T2IN DINN D WATA7 1IX12 071X ,NIX D'AINNA VAR K7 1T Nn'Y1a .AT'NR
NIYIQ N2'n NTI0N RINELIPINRN 05wUNa L7700 ,N0dN 111'K N'n nTI0N v
"Street Harassment and the 0™ yn 'kn DNXN2 .MM i 000N
a¥n 7y Cynthia Grant Bowman nyaxn Informal Ghettoization of Women"
NN NN N2 AT KID 2NN ,NNoY 2omepad mik nanl AT Dty
N7 IN"N2 NI NIFVAIKILVN 2INE NDIYRIN NIMMN DIMUNn DX D'YIN
N7 NP9 DN npten XOIT NN .N1ANN 27 NIRRT [N 1Y Dpmn
> nw'en Carrie N. Baker ,nniT nna %y DIPNA N'N NTIVN 7V NIOKNY
npz10 Baker %5 nivys no nrawd yap'n "quid pro quo" a1lon N1 nTILVN
D AN NN NTI0NN NYSINT7 N'MAN-NIXIX NITA 7Y '05wnn |on' NX
7V NI0K7 NI*TN NNd2 NIINNRD DY 1700 DAY (N'R'TA) N'NATR NR'zn T¥A
nxY™nn It nnan 2y nonan Baker 790 pinn Niv¥nxa DA NI NITI0N
quid pro " a10n N'1'N NTIVN TOIRN '9'¥90 779 PIN NO17 NP INX NI ‘DY

®7 1r> Ny N'PNY No nYryn g "quo

"Boys Will be Boys: Sexual :8 719 ,(3 nwn ,7'w%) Morewitz Ix1 nany n'>TY mava? >0

.291-324 'mya ,Mischief in Elementary, Middle & Secondary Schools"

.233-290 'mya ,"Sexual Misconduct in Higher Education” :7 p1o ,nw

.325-370 mya ,"Housing & Sexual Coercion "9 1o ,nw

,7v7) Martha Chamalls ¢ nnxna nimsn 1NN N7 Xwi2 Nooi NNvoY .214-217 'nyva ,nw
.54-55 'nya (3 nwn (3 nvn

,(3 mwn '7v%) Martha Chamallas 7w nanxna nimon XY 1770 niralon 752 nvon ninosoY
.56 'nya
Cynthia Grant Bowman "Street Harassment and the Informal Ghettoizaton of Women",
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2100 NI NIMVNA MDY DU uIR'wN DmTpnn AWl ,SDA mapnn ,Discrimination Act of 1975
-1 Strathclyde Regional Council v. Porcelli [1986], I.R.L.R. 134 :nn ,m11y nano1 quid pro quo
EEOC-7 apnn "mxn quan .De Souza v. The Automobile Association [1986] I.R.L.R. 103
yamn niva? nimavn nisnnnt ,EOC-> "omn ,Equal Opportunities Commission-n Xin 17 nxn
Nicolle R. Lipper ix1 *721xn 09wna a¥nn 7w 01190 NIRMY7 .0"IX'D1 DY DDA ,NPN N7
> nndon Lipper .332-336,315-320 'nya ,(3 nayn 1Y)
British courts confront the same conceptual and practical problems that American courts have
struggled with and continue to struggle with in their attempts to develop a coherent approach
to resolving sexual harassment claims (ibid, p. 320)
Protection from Harassment Act, nTiun 19n naan% 773 7in n'721x8a pzna 1997 79xa
|N2n '9%7 ,NYT7 NN )X IR YT TI0NN TWRD NTA 7w 00N 2 1oix pinn L1997, Chapter 40
NITY N''79 NNAVdI NANTTR D7IIYD NTI0N YAIZ PINN .ATI0N T D71y INIinnn o ,"aon RN
DA 70 NIN D WAID' T'NYA D TINA PN X ,NM NTI0NYT WIISNA ON'NN 'R 7INN .JORN 'WUTIN NYY
NTIVNNIE 7752 NTIVNN NWDIN DY NN NITTINN? DHPN NIYA 1R 09N 'R TN 99 7Inn .afy
71NN NOII NIX 7 X'¥NNVY [MOWNIX [T7 NTIN .09 1NN
M NTIVN DI0'R a7 NI'D'YD0 NIXIIN X1 ,D'1'AN |2 N'790 7V NNOIRD PIN NIRIIN
Human Rights ,?wn% ,Ix1) nniwn nirvaransn 9w 0TRN DIIDT '7IN2 NIWRIA UKD NTIga NIYxn
Act, R.S.N.S. 1989, c. 214, s. 3(0); Human Rights Act, S.Y. 1987, c. 3. s. 13(3); The
Newfoundland Human Rights Code, R.S.N. 1970, c. 262 as am. S. 10(2); Human Rights
NTI0N7 KN QX on"nn nTAY 'on' NnaTon? *1T9n 7Inn .(Code, R.S.0. 1990, c. H.19, s. 7(3)
D N'TANILWAI9NA NN
247.1 any conduct, comment, gesture or contact of a sexual nature (a) that is
likely to cause offense or humiliation to any employee; or (b) that might, on
reasonable grounds, be perceived by that employee as placing a condition of a
sexual nature on employment or on any opportunity for training or promotion
(Canada Labor Relations Code, R.S.C. 1985, c. L-2, s. 247. 1).
Janzen v. NXIn N1 NTI0NN N0 N270N DX VAN gD [1Yn 09WNN-N1 7Y NNIAN DTN
U NN I NTIRA 'uOWNN a¥nn 7w nolien naxnY? .Planty Enterprises [1989] 1 S.C.R. 1252
.(3 nyn ,'ry%) Patricia Hughes
Sex -n A LM 0'02 YV AN W A03 ,NTIAYA NIM ATI0N W 10KY IwRIA pinn
Sex Discrimination Other Legislation -2 17zn1 n7 7in? 0'a'nn o' Discrimination Act 1984
MIVIVVO *NTO qIa 0" N'7VoINA DA .1993 A 13-2 gpin% 10101 Dt ,Amendment Act 1992
71NN NON NX 7 AN'YNNY N1 7N1Y NTIN DY NI K172 X KDL a7mrn EEOC-n nnaim
Labor -2 nx11 ,nTIAyn DIZN2A ' 0'02 7Y 790 7V 10IXD 9'WO 712 RIIT NZNIOX DINTA D |UX ["yn
.Relations Amendment Act of 1991, s. 1(a)
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